REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI CITY
COURT NAME: MILIMANI LAW COURTS
CASE NUMBER: HCCHRPET/E231/2025

CITATION: SOLLO NZUKI VS COUNCIL OF GOVERNORS AND SENATE AND 8 OTHERS

ORDERS(COURT DOCUMENT)

(2/05/2025
L. N. MUGAMBI - JUDGE(SITTING ON BEHALF OF MWITA -J)

I have read the Notice of Motion Application dated 30/04/2025, the certificate of urgency of even
date together with the affidavit in support sworn by Sollo Nzuki and direct as follows:

1. The Application be served physically upon the respondents within 7 days and a return of service
he filed to that effect.

2. Responses he filed and served within 14 days from the date of service.

3. If need be leave is granted to the applicant to file and serve a rejoinder within 14 days from the
date of receipt of responses.

4. Further directions on 10/06/2025, before Hon. E.C. Mwita-J

L. N. MUGAMBI

JUDGE

02/G5/2025

Penal Notice: Take notice that any disobedience or non-observance of the order of the

court served herewith will result in penal consequences tae you and any other person(s)
disobeying and not observing the same

SIGNED BY: HON. MR. JUSTICE LAWRENCE N. MUGAMBI
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THE JUDICLARY OF KENYA.
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REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBIL
CONSTITUTIONAL AND H UMAN RIGHTS DIVISION
MILIMANI LAW COURTS
PETITIONNO. _ OF 2025

IN THE MATTER OF ARTICLES 2(4],2(5), 2(6), 10, 19, 20,21,22, 23,35 136
7

46, 47, 69, 114, 165(3), 201,209 AND 258 OF THE CONSTITUTION OF KRN A,
2010
AND

IN THE MATTER OF THE CONSTITUTION OF KENYA (PROTECTION OF RIGHTS
AND FUNDAMENTAL FREEDOMS) PRACTICE AND PROCEDURE RULXS

AND

IN THE MATTER OF SECTION S5, 54,6, 7,8 AND 13 OF THE STATUTORY
INSTRUMENTS ACT, 2023 (CAP 24

AND
IN THE MATTER OF THE FAIR ADMINISTRATIVE ACTION ACT, 2015
AND
IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT ACT, 2022
AND

INTHE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIBILITY) REGULATIONS, 2024

AND
IN THE MATTER OF PUBLIC PARTICIPATION AND LEGITIMATE EXPECTATION.
AND
IN THE MATTER OF: THE DOCTRINES OF NATURAL JUSTICE,
CONSTITUTIONALISM, RULE OF LAW AND VOID FOR VAGUENESS.

BETWEEN
SOLLO NZURL..... il s Surd oo i SN STl i i PETITIONER
AND
MINISTRY OF ENVIRONMENT AND FORESTRY ... 15t RESPONDENT
THE NATIONAL ENVIRONMENT
MANAGEMENT AURHORERVE (& o5 e paiesie sa e i = 280 RESPONDENT
THE ATTORIKEY GENBRANSSEI - ot S S Ne i i ot 3Re RESPONDENT
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THE NATIONAL ASSEMBLY.............. T R S a5 A e s 4TH RESPONDENT

AND

ALCOHOL BEVERAGES ASSOCIATION OF KENYA............1ST INTERESTED PARTY

HENYA ASSOCIATION OF MANUFACTURERS................... 28D INTERESTED: PARTY
S ST N AR et st S o B S e A e i e el 3% INTERESTED PARTY

KENYA NATIONAL CHAMBERS

OF COMMERCE AND INDUSTRY ..ooiniriiiiiiiiiiiiceiieaa 4™ INTERESTED PARTY
THE COUNCIL OF GOVERNORS .......... R b o o o ST INTERESTED PARTY
KENYA PRIVATE SECTOR ALLIANCE ........ R SO s TA eR 6TH INTERESTED PARTY

CERTIFICATE OF URGENCY

. CECIL G. MILLER an Advocate of the High Court of Kenya prachsing as sucty i the

Grm of Midler & Company Advocales and bemg on record for the Applicant herein, do

herehy certdy this appheaton to be urgent [or the fellowmg reasons: -

)

THAT this matler is of extreme urgency and warrants the nmmediate anci urgent
attention ol this Honourable Court

THAT the Sustamable Waste Management (Extended Producer Responsiimhiy}
Repnianons, 20249, are sct to be operationahzed on the 970 of May 2025 snd thewr
operationalization poscs an imminent threal 1o key seclors of the econon;
THAT these Regulations arc fundamentally unconstitutional, having been
enacted withoul any meamngiul pubhic parbicipation, in blatant contravennon of
Article 10 and Article 118 of the Constitution of Kenya, as well as the mandatory
requirements under the Statutory Instrurnents Act.

THAT these Regulavons are [undamentally unconstitutional, having been
enacted without any concurrence between the Senate and the National Assembly
as per Arucle 110(3) of the Consutution of Kenya.

THAT no regulatory impact assessment was conducted prior to the promulganon
ol the Reeulatons, further renderimg them procechirally defective and uniawhil
under the Statatory insiruments Acl

THAT the Regulatons introduce mulniple levies and charges which cumuolanvely
amount to unlawiul double laxauon, creating an oppressive regulatory

environment for producers.
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THAT o tic abscence of urgent mtervention by this Honoucable Cowirt (he
traniulacturing seetor faces the unmment risk of collapse, as the Regulations are
projected o ancrease production costs between 40% and 70%, placiing an
unsustainable financial burden on producers.

THAT the net effect of these Regulations will be to drastically inflate the cost of
manufacturing goods, making local products unaffordable both to prodiice and
to sell, thereby crippling competitiveness and threateng livelihoods

THAT 11 view ol the Brave ceonormic conscequences wid cousulutivoa vie Hations

uvolved, s e the overtding pabdhe ntecest wond 1 Uie wterest of jastice tha
tes tedter be certifted we crgent and be hsted foe tmmediate hearinge on w prany
Dasts
5 f.)i:,h A 5
DATED wt NAIROBI thiis . ...\ ey of L J'L.'%).\".L.’a,z foms 2005

FA
/ —

SO

MILLER & COMPANY

ADVOCATES FOR THE PETITICNER

DRAWN & FILED BY:-

Miller & Comipany Advocates,
8th Floor, Flamimgo Towcers,
Mara Road, Uppertulf,

PU. Bex 45707 - 00100,
NAIROBI.

Ermaul:- G comennlionndvocuten carnt

1O BE SERVED UPON:

1

The Houvarable Attorney Genecad,
The Stwte Loow Ulliee, Sheria House,

Nuirobi.

Moustry of Enviconment and Porestry
NHIEF Buitding

Ragat Road, Uppectinll

P.O Box 30126-00100

Nairobi.

Telephone 020 2730808749

r

e Nauonal Management Authonity,
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Popo Road, South C, off Mombasa Road.,

O BOX 67830-00200,

Nairobi.

The Nahonal Assembly

Navonal Assembhly, Parhament Binldings

PO RBox 41842

Nairobi.

Phone: ' 2L 202848000/ 254-202221201 £+251- 202848001
Email « bu b pponhonpent po boe

Alcohol Beverages Association of Kenya,

PO Boe 50826-00100,

Nairobi

The Kenya Association of Manufacturers,
15 Mwanz Road, Westlands,
Nairobi.

Kenya National Chamber of Commerce and Industry
Telkom Plaza-Orange House 2nd Floor, Ralph Bunche Road,
Nairobi.

Phone: +254 203 927 000

Email: infoiokenyochomber or ke

Counail of Governors

Delta Corner, 2ud Floor, Opp PWC Chiromo Road.,

OIT Wanyala Way, Wesltlanes

Nairobi.

Phone: +254 [020) 2403313/4

EI‘J]EU'L L2 ETES BTG R s lean e AR R R l;:(\"[!-“‘ri\"."lth_r’vl woanett

The Senate

Clerk's Chambers, The Senate, Parhzanent Biinlduses

PO Box 4184200100

Nairobi

Phone: +254-202848000/+254-203261304

Email: clerk o senataapachament.po e

Kenya Private Sector Alliance

7 Floor, South Tower, Two Rivers, Limuru Rd, Nairobi.

P.O. Box 3556-00100

Phomne: +254202730371 |21+254720340949) 0735999979 | +254208720620 1 |

Email: infoickepsa.orlee
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REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIRORBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
MILIMANI LAW COURTS
PETITION NO. OF 2025

IN THE MATTER OF ARTICLES 2(4),2(5}, 2(6], 10, 19, 20,21,22, 23, 35, 36,
46, 47, 69, 114, 165(3), 201,209 AND 258 OF THE CONS’IIIUT ION OF T'CI-I\’YP-
2010

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA (PROTECTION OF RIGHTS
AND FUNDAMENTAL FREEDOMS) PRACTICE AND PROCEDRURE RULES

AND

IN THE MATTER OF SECTION 5, 54, 6, 7, 8 AND 13 OF THE STATUTGRY
INSTRUMENTS ACT, 2023 (CAP 24}

AND
IN THE MATTER OF THE FAIR ADMINISTRATIVE ACTION ACT, 201 5
AND
IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT ACT,20Q22
AND

IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIBILITY| REGULATIONS, 2024

AND
IN THE MATTER OF PUBLIC PARTICIPATION AND LEGITIMATE EXPECTATION,
AND

IN THE MATTER OF: THE DOCTRINES OF NATURAL JUSTICE,
CONSTITUTIONALISM, RULE OF LAW AND VOID FOR VAGUENESS.

BETWEIEN

SQLEOQ-NZURKT, Sisli s Sl oo i ion il b e O T S B i it e PETITIONER

MINISTRY OF ENVIRONMENT AND FORESTRY ..o, 130 RESPONDENT

THE NATIONAL ENVIRONMENT

MANAGEMENT A UTE@RIANE - o cor 0Lt Fe Bt s et enilol; 280 RESPONDENT
THE ATTORNEY: GENFRIAT, St it as i e S e b s iie e 3RC RESPONDENT
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THENATIONALINSSENMBIN 5o s s e o e e i, 478 RESPONDENT
AND

ALCOHOL BEVERAGES ASSOCIATION OF KENYA............15T INTERESTED PARTY

KENYA ASSOCIATION OF MANUFACTURERS...................2"" INTERESTED PARTY

IS TN S s e e L S e FEte DR e S 3”2 INTERESTED PARTY

KENYA NATIONAL CHAMBERS

OF COMMERCE AND INDUSTRY < .iooiieiaiseainhininn ovaiasiorsnns 4TH INTERESTED PARTY
THE COUNCIL O GOVERNORS i i as ioieaneabin s st STH INTERESTED PARTY
KENYA PRIVATE SECTOR ALLIANCE ..o.oviiiiiiiiaaiins 6TH INTERESTED PARTY

NOTICE OF MOTICN
{Under articles 20, 22, 50(1), 23(3), 159(2)(d). 165, and 258 of the Constitiation of
Kenya 2010, Scctions 19 and 24 of the Constitution of Kenya {Protection of

Righis and Fundamental Freedoms) Practice and Procedure Rules 2013, @nd all
other enabling provisions of the Law)

TAKE NOTICE THAT this Honourable Court will be moved on the SR day of

2025 at 9.00 oclock in the forenoon or soon thereafler by the

Apphcant/Petinoner for Orders that:

[. THAT the Honourable Courl be pleased to certify this appheation as extremely

vrgent and hearat ex-parie al the carhes! opportunity

N

THAT pendmyg the heanng and determmation of the appheation and/or the Pennen.
the Heonourable Court be pleased 10 issue a conservalory order stavimg or
suspending any implementation, admumstration, apphcation or enlorcement of
Regulaton 3,4, 6, 7. 10. 11, 14, 18, 23, and the First Schedule of the Sustamnable
Waste Management (Extended Producer Responsibility) Regulalions, 2024

S THAT pending the hearmg and determunation of the applicahion and/for the Petition.
the Honourable Conrt be pleased 1o issue an mienm order of prolibihon prohibiing
the respondents and mterested partics or their agents, howsoever achng from avIng
eflfect to Regulation 3,4, 6, 7, 10, 11, 14, 18, 23, and the First Schedule the
Sustainable Wasie Management (Extended Producer Responsibality) Regulabions,

2024,
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4 THAT conscquent w the grant ol the prayers above, the Honourable (Court be
pleased 1o issue such further direcuons and orders as may be necessarsy to give
eflect to the loregoing orders, and/or favour the cause of justice.

5. THAT costs of this application be provided for.

WHICH APPLICATION is supported by the annexed hereto aflidavit of SOLLO NZUKI

and is [ounded on the grounds and provisions of law listed Hereunder, the natu re of the

casc and othier grounds and reasons to be adduced at the hearing hereol:-

Lo THAT the matter herein is ol extreme urgency as the Ist Respondent seceks to
vperationaiize (e Sustainable  Waste Management (Extended Producer

Nespunsibthty] Regulatons, 2024, on 44 May 2025

(R

THAT the swid Regulations were pazetted on 4% November 2024 witho ut prior
pubtic  partcpation, ino clear violiwion  of constituuenal  wnd statutory

reqarerents

notice uregmg
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producers o fwnilianze themselves with the Regulauons and take Steps towards
compliavice, despite the absence of any meaninglul stakeholder engagemerit.

4. THAT the Regulatons were developed and published without adequate or proper
public partcipation, in contravention of the Constitution of Kenya, the Statutory
Instruments Act, the Sustainable Wasrte Management Act, and other enabling
statutes.

5. THAT despite repeated and good-faith attempts by stakeholders to engage wich
the 2« and 3 Respondents regarding the impact of these Regulations, the
Kespoadents have [ailed o incorporate public umiput or facilitate any effective
['JELS'U(.'({'J{(l()!'y [QrocCess.

0 THAT tie 0 and 24 Respondents have demonstrably failed o comply with the
fegad ubhigaton e conduct proper public participation as requared under Artcles
IO and 1I8 ol the Consttution, the Statutory Instouments Act, and the
Sustatable Waste Management Act.

/. THAT Arucles LU and 118 of the Constitution of Kenya cashrine the principle of

public purucipauon and mnandate the involvement of citizens in legislative and

reguldatury processes.
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THAT Section 23 of lhe Suslainable Waste Managemenl Act expressly  renuires
public consnltation and participation in accordance with the principics  ouiimerd
m the Second Schedule

THAT Scction 33 of the Sustaimable Waste Managemenl Act provides  that 1w
Cabinel Scerctary may, in consultation with the Authority, make regulénions o
aive cffect to the Act, and thal any such regulabions must conform to the
slandards and principles set oulin the Interpretation and General Provis jons Act

(Cap. 2) and the Statutory Instruments Act (Cap. 2A).

CTHAT Section 5 ol the Statutory Instruments Acl requires a regulation-making,

authority to undertake appropriale consultations before making a statutory
insirument likely to have a direet or substantial indirect eflect on busmess or o
restrict compeliton.,

THAT Section 6 of the Statutory Instruments Act mandates thal a regulaiory
impact statement must be prepared prior to the enactment of any statuiory
instrument likely to impose significant cosls on the community or a segment

thereof.

.THAT the Tailure 1o consult the public before cnacting the Sustamable Wastic

Management [Exiended Producer Responsibibiy) Reguianons, 2024 constiinics a

grave breach of the right to public participation as guaraniced under Artacies 10

and 118 of the Consuituuion.

THAT the failure to prepare and publish a regulatory impact statement for the

Sustainable Waste Management (Extended Producer Responsibility) Regulations,
2024 lurther violates Arhicle 35 ol the Constitution on the nght to access
miormation, as well as Article 118 on pubhe participation.

THAT the Sustamnable Waste Management {Extended Producer Responsibilityj
Regulations, 2024 signilicanlly deviate from the draflt Environmental
Management and Coordination (Extended Producer Responsibility) Regulations,

2021, which had been subjected to public participation.

THAT the 2021 Environmental Management and Coordination [Extended

Producer Responsibility)(hereinafter referred to as EPR) Regulations were
developed prior to the enactment of the Sustamable Wasle Management Act,

202

I\
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THAT the Respondents uniaterally shilted the legal anchor for the EPR

regulations rom the Enviconmental Management and Coordination A ¢t to the
Sustatnable Waste Management Act, without conducting a (resh part ieipatory
Process

THAT trercadter o public paraapation was conducted alter the chan ge of the

wnchor law as well as the amnendments that had been made therein.

THAT & cumparative review between the 2024 Regulauons and the 2021 EMCA

(PR Regalatons revedls  sabstantual amendments introduced post-public

partcipaaion, mcludmng but not hmited ta:

Introducton of Regulation U, muposnlg tew levies vn importers of  Dushed
praducts;

Inwoducton of Regulation 7, imposing levies an producer registratiorz;
Amendment ol the First Schedule to include per-item fees f{or 1xnparted
finished goods;

Omission ol the County Government's role, as included in the EMCA (EPR)
Regulations;

Deletion of Regulation 16 under EMCA (EPR) that outlined transparent usage
of Producer Responsibility Organization (PRO) fees, replaced with Regulation
18(3] requiriag 5% remittanice o the 21« Respondent;

luscrtion ol Regulation 18(4) mtroducing the Restoration Fund, which has no
legal delinition or anchor in the Sustaunable Waste Management Act, 2022;
Ameridment of the Sixth Schedule, increasing registration and rencwal fees
for PRO licenses from Kshs. 10,000 and Kshs. 5,000 w0 an arbitrary Kshs.

100,000, without any public consultation,

s THAT tiese asuendments, introduced after the public had already parucipated

i the 2021 EMCA (EPR) Regulations lundamentally alter the substartee and legal
immpact ol the Regulations, thus necessitating {resh public participation and

consultation.

THAT the amencdment to remove the role of the County Government was a ploy
THAL Y piay

o rewove the oversight of the 3¢ Interested Party.

THAT i hght of the above, this Honourable Court’s urgent interventon is

necessary o lorestadl  the  implementadon  of  the unconsututional and
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procedurally defective regulations that would impose immense fin

aperational burdens on producers and violate the rights of the public

ancal and

Repgulations, 2024 seek to impose disproporuonately high m

producers—many of which amount 1o double taxabion—an

merease the cost of doing business in Kenya. The Regulations

per-item fee siructure regardless of product ivpe, value,

THAT the Sustainable Wasle Management [Extended Producer R

esp=onsihivi

W pUNIR e fees on

a wnll sigmilicontiy

mirodu ce a ngyrd

or volurme, as 1Eusiraisd

below:
| NO iPR(')DUCT R 3 T [AMOUNT ]
| | a
‘ : ! (KShs.)Per item
o | Packaging for non-hazardous products [p—l—e;;l.iéé:_;il‘flminiu m, ; 150 ! —‘Nﬁ
; composite, paper and ils corrugates, glass, cardboard and
!‘ ; carton). 1
2 { Hazardous producls’ packaging (Industrial chemicals, oil 150 T “-_—;:
t
’ and lubrncants, pharmaceuticals, agrochemicals, veterinary, ;
| tosmelies, paints and solvents), trealed wood and '
. ‘ agricultural Iilms. i {
3. ‘f_f_".llt:.‘;'n‘ic;ﬂ- and Elecironic l'-qull}]')nﬂ“(.'l'l ! I\’IL~:1;(:1|1"§‘ Auto i:ﬂ) ; |
f Switches, thermostals, Bailery and Accumulalors.
[ 4, i‘ End of life motor vehicles, automobiles, aircrafts, t 150 ’
g f locomotives. ‘
| | {
; 5 ,‘ Non packaging ncm—;(F’laxuc_sﬂa,g.;l:l—':éwp113&1;1LIBBrJ]_(_l)—w T __;
g ; Furniture (except wooden, metallic), Rubber and Tyres. ‘
| {7 textiles, leather, artilicial hair, diapers and sanitary towels. ‘
| H
L | |

In addition to the per-item levies, the Regulations impose a seri

producers, mcluding but not limited to:

es of other fees on
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OTHER FEES IMPOSED ON PRODUCERS

a member of a Producer chpunsxbm[\ ‘Schierme “Kshs. wu(OO

H\(.’AUU{L @S
1s, 10,000 i
nuad Lice nee as a member of a Pr oducer }\upoumbxln\' Scheme-Kshs. --SA{).;UOO- I

{100,000

uLhI\ L\undc(l Producer [ecs to a Pr oducer Res [J(mslblhlv Scheme - Based on |

quanuty of products mitroduced to e mariket

part lees lor 'nnnuul "uud*. & Mu [\._l"’lll" Heters. s Kshs. 150 per e

THAT the (ee structuce luls (o consider sectoral differences in capacity and scale
disproportionately mpacting  small  and  mediunt-sized cnterprises,  and
alumately  leading  to higher consumer prices  and reduced marlke

competuverness.,

THAT the Sustwnable Waste Management (Extended Producer Respousibilit ty)

Regulations, 2024 fail to take into account the existing tax burden on p roduets,

(‘

ncluding Value Added Tax on finished goods and excise duties un npariec
matertals, thereby compounding (he cost of doing business.,

THAT the said Regulatons are inconsistent with Article 75(4) of thie Bast African
Community (EAQ) Treaty, wihuch eNpressiy prohibits paciner states {rom | lmposing
new duties ar levies, or wereasic g CXIslig ones, on products traded within the
vatiinatly

THAT the Kegulauons also contravene Sections | 14 tand 113 ol the Bast Abtrican
Cartarasdy Custolns Management Act (IBAC CMAJ, which maadate that wll nRert
duties wad wxes must be legislated and unplemernted by e cotnpetent reveniue
authonty, not theough subsidiary legislation by a Cabinet Sceretary.

THAT the pracucal effect of unplementng the Regulations will be the transfier of
these addivonal tax burdens o producers o consumiers, furdier mﬂating the

already fugh cost of Living and underminng consumer wellare.

w

5. THAT uus per ttem levy is a remcarnanon of the proposed eco-levy that was

rejected i the 2024 Finance Bill which sought w levy a Kshs. 150 on plaste

packaging.
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THAT this Honourahle Court possesses the imherent and unfeitered ju nsdiction

) l‘) -

30

oY)
N

)

DATED at NAIROBI tias

to intervene and issne the orders sought to uphold the Constitution an < prevent

wreparable harm.

.THAT no prejudice will be occasioned to the Respondents should the orders be

granted, as the relief sought 1s merely to preserve the status quo an.d ensure

compliance with constitutional and statutory norms.

CTHAT the orders sought are grounded [irmly in the public interest, as they aim

o lorestall the enforcement of uneonsututional, unlawlal, and ccorromically

oppressive regulanons

O THAT the Apphcant has estabhsherd a strong pruma facie case, with a heph

bleehhood of snecess, demonstraling serions questions of iaw and constitntional
imnterpretation that warrant immediate judicial imterveniion.

THAT the orders now sought arce mterlocutory i natare and are miended o
safeguard the public interest pending the determination of the subsiantive

Petition or Motion. They do nol in any way prepudice the final ments of 1he case

.THAT this Honourable Court, m excrase of 1ts conshitutional and coquiablie

mandate. has both the anthority and discretion 1o assue the orders praverd for in

the mmterest of justice.

THAT the grant of the orders sought is necessary to uphold the rule of law,

promole constitutionial values, and preserve the mtegrity of the legisiative and

regulatory process.

.THAT the balance of convenience overwhelmingly favours the Applhcant, as

allowing the impugned Regulations to take effect would result i irreparable harm
to producers, consumers, and the national economy at large.
THAT the pubhe imterest wall be best served by granting the orders snught

o

o
Aol e prit 2025.

MILLER & COMPANY
ADVOCATES FOR THE APPLICANT/PETITIONER
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DRAWN & FILED BY:-

Milics & Cumipany Advocates
sth Floor, Flamingo Towers,

Meutrae Road, Upperlull,
PO Bax 45707 - 00100,

NAIROBI

A EETETE e

TO BE SERVED UPON:

I~

o

Thie Honowrable Allorney Generad,
The Stute Law Office, Sheria House,
Nairobi.

Mmisry of Environment and Forestry
NHIF Building

Ragau Road, Upperhill

P.O. Box 30126-00100

Nairobi.

Telephone:020-2730808/9

The Nauonal Management Authority,
Pupo Roud, South C ofl Mombusu Road
P ORBAX G7839-00200,

Nuirobi

Tlee Nutotiad Assceinbiv

Navonal Assembly, Parfiunent Bualchings

PO Box A4 i842
Nuirobi
Phone: +254-202848000) /+254-202920 129 [ T234-20284800 |

Ermail i :!-.::u:{&;.:n,_~'.»’4 T

Alculiol Beverages Assoctatorn of Kenya,
2O Bue 59826-00 100,
Nairobi

The Kenya Association of Manufacturers,
15 Mwanzi Road, Westlands,
Nairobi.

Kenya Natonal Chamber of Commerce and Industry
Telkom Plaza-Orange House 2nd Floor, Ralph Bunche Road,
Nuirobi.

Phone: +254 203 927 Q00U

L‘:Iﬂilil :x':-‘-_.--..‘ eyl poieeriaey

Caceectt ol GQoverniors
Lelta Carner, 2ud Floor, Opp PWC Chiromng Roud,
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0.

10.

QI Wanyalks Way, Westlands
Nairobi.
Phone. +254 (020) 2403313 /4

Email: il e Ko v ontenpunsence o coundoipo cinons

The Senate
Clerk’s Chambers, The Senate, Parhament Buildings
P.O. Box 41842-00100

Nairobi.

Phome: +254-202848000/+254-203261304
Email: dlerkosenataapachiament.go ke

Kenya Private Sector Alhance

7! Floor, South Tower. Two Rivers. Limuru Rd. Nairobi.
PO RBox 2556-00100

Nairobi 7

Phone
Email ustivarioes:

net

254202730371 |21 +254720340949) 073509007014 25420872002010 1
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REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION
MILIMAN] LAW COURTS

PETITION NO.  oF 2025

IN THE MATTER OF ARTICLES 2(4),2(5), 284, 10, 19, 20,21 22 23, 35, 36, 42.

46, 47, 69, 114, 165(3), 201,209 AND 258 Op THE CONSTITUTION OF E(ENYaA
2010
AND

IN THE MATTER OF THE CONSTITUTION OF KENYA (PROTECTION OF RIGHTS

2L

AND FUNDAMENTAL FREEDOMS) PRACTICE AND PROCEDURE RUL ES
AND

[N THE MATTER OF SECTION 5, 54, 5,7, 8 AND 13 OF THE STATUT ORY
INSTRUMENTS ACT, 2023 (CAP 2A)

AND
N THE MATTER OF THE FAIR ADMINISTRATIVE ACTION ACT, 2035
AND
IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT ACT, 2022
AND

IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIBILITY} REGULATIONS, 2024

AND
IN THE MATTER OF PUBLIC PARTICIPATION AND LEGITIMATE EXPECTATION.
AND

IN THE MATTER OF: THE DOCTRINES OF NATURAL JUSTICE,
CONSTITUTIONALISIVI, RULE OF LAW AND VOID FOR VAGUENESS.

BETWEEN
SOREO NZUKL. i iiaa B R R e PETITIONER
AND
MINISTRY OF ENVIRONMENT AND FORESTRY ... ... 1St RESPONDENT
THE NATIONAL ENVIRONMENT
MANAGEMENT AUTHORIRGLE S8 (0 e i 2% RESPONDENT
THE ATTORNEY GENBRAER S f ot i wl sl i 340 RESPONDENT
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THE NATIONAL ASSEMBLY . cciiiiia e sene e cnseene e 471 RESPPONDENT

AND

ALCOHOL BEVERAGES ASSOCIATION OF KENYA............ 1sT INTERESTEID PARTY
KENYA ASSOCIATION OF MANUFACTURERS.....coviiiiannns 2N INTERESTEID PARTY
7102 D Dl D A0 1A DT ke s e et ol R O S A G DO e e 3Re INTERESTEID PARTY
KENYA NATIONAL CHAMBERS

OF COMMERCE AND INDUSTRY ...oooioennriinimminimeeanenes 4tH INTERESTED PARTY
THE COUNCIL OF GOVERNORS ..ooiiiieiiiiiiinnirnireennes 5TH INTERESTEID PARTY
KENYA PRIVATE SECTOR ALLIANCE ....coooiiviiainiinennennne 6TH INTERESTEID PARTY

VERIFYING AFFIDAVIT

[, SOLLO NZUKI, of P.O. Box 45707 - 00100 a male adull of sound mund residing
within Nairobi County in the Republic of Kenya do hereby make solemn oath zand state
as follows

1. THAT | am compelent o swear this affidavit on my own behall as the

Appbcant/Petinoner heremn, aware ol the mallers m issue

e}

. THAT | swear this affidavit i good Taith and in support of the Notice of Mintinn
application heren seelking interim ovders
3. THAT | have perused the appheation herem and conlirm that the facts stat ed
therem are true and correct
4 THAT | hereby reallirm and solemnly repeat the [octs and averments stared and
mcluded m the Appheanon, including cach of the paragraphs {cach individualiy as
well as cumulatively), and solemnly state thal the facts therein are irae and to my
own knowledge, information and behel.
5. THAT m support ol my averments above, | annex hereto a bundle marked as Exinint
SN-1, contaming copies of: A
. Preliminary Objection to Sustamable Waste Management {Exiended
Producer Responsibility) Regulations, 2024 by the 1= Intercsted Party;
1. Public Notice by the 20 Respondent calling for regisiration of producers
dated 18" Fehrunry 2025:
I Public Notice dated 18" February 2025 issued by the 2o Respondent
on Implementation of the Sustainable Waste Management {Exiended

Producer Responsibility) Regulations, 20245
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[v. The Environmental Management and Coordination (Extended Producer
Responsibility) Regulations, 2021:
V. Tlie f= Suswinable | Wiste Management  (Extended E2roducer

Responsibificyt Reo wations, 2024
. fa3 7

Vi Copres of Newspaper Extructs showing stakeholder Corneern; ang
VIl = Bxudel ofthei Rinance Bill, 2024,
0. THAT the fuets stated estublish o sullicient case with @ high possibility of success

i1 respect of e Applicants /Petitioner's claimis, and that fusther ther-e¢ is an
everurehing requiremient of justice that the orders sought be granted.

7 THAT unless the application 1s urgently heard and determined, the Applic ant and
the peaple of Kenya will sulfer great loss and damage us he waconsututional and
walawlud - Sustainable Waste Management (Extended Producer Rcs;.mr‘;sil;uili(_\')
Regulauons, 2024 will be imposed von Kenyans.

8. THAT w1 view of the above, and pursuant to this Huonourable Couct’s duty to promote
aured saleguard consututionalism and the rule of law, | veoly bolicve that i 1S now
eumbent for this Honourable Court to deternune (he issues raised in this
application o cnsure that the Dest preactices, rules, regulations, statutes and the

Constitution are protected

©. THAT what is deponed (o herein IS true 0 the best of knowledge save what h “s heen
depuned o un mformation and belief, the sources and grounds whereof have been
respectvely specilicd.,
SWORN AT NAIROBIL by the s |
SCOGLLO NZUKI ]
EE
N /
2 - 2
Dy i i /
Tms.L).Q.day of f’X{PVLL 2025 ]

Depanent

&
COMMNMISSI ’\QR FOR OATHS



DRAWN & FILED BY:-

Miller & Company Advocates,
Sth Bloor, Flaminge Towers,
Mara Road, Upperhill,

P.O). Box 45707 - 00100,
NAIROBL

Wmaili- bueauvnanullerdyorates coi

TO BE SERVED UPON:

1.

S.«.)

6

=~

The Honourable Altorney General,
The State Law Office, Sheria Housce,
Nairobi.

Ministry of Environment and Forestry
NHIF Building

Ragal Road, Upperhill

P.O. Box 30126-00100

Nairobi.

Telephone: 020-2730808/9

The National Management Authority,
Popo Road, South C, off Mombasa Road,
P.0.BOX 67839-00200,

Nairobi.

The National Assembly

National Assembly, Parliament Buildings

P.O.Box 41342

Nairobi.

Phone: +25"-1-’20'2848000/-*'254-2022'21‘291/+254-20284-8001
Email: clerkiepachiament. go.Re

Alcohol Beverages Association of Kenya,

PO Boc 59826-00100,

Nairobi.

The Kenya Assotiaon of Manu [acturers,
13 Mwanzi Road, Westlands.
Nairobi.

Kenya National Chamber of Commerce and industry
Telkom Plaza-Orange House 2nd Floor, Ralph Bunche Road,
Nairobi.

Phone: +254 203 927 000

Ermail: !I'l_é._'l1"_(_]7’5\__1_.'&\‘\_:}Ufh.:l,lll1_‘!_)!'|4.Ulr:1\‘"
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Couned uf Guvernurs

Delte Curner, 2nd Floor, Opp PWC Chirowno Road,

Off Wauyalka Way, Westlands

Nairobi.

Phone: +254 (020; 240331374
.

Email: udciaicoy. oo corr spoticlene esieountelulpovernors. et

e

The Senate

Clerlk's Chambers, The Senale, Parliarmen Buldings
P.O. Box 41842-00100

Nairobi

Phone: +204-202848000 /+254-20326 1304

Email o0 ettt ie e v e

Neryva Privade Sector Alliance
7 Rour, Suath Tower » Two Rivers, Limaeg R, Newrobr.
595600 1QU

P } H\,lj-.'

Nauirobi
Phione «254202730U37 | (2|0 204720340949 0735999979 [ +23420872 U200 1
Email: iuibcpsioe i
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EXHIBIT SN-1

Particulirs

Preliminary Objection (¢ Sustainable Waste Management

{(IExcended Producer Responsibilityj Regulations, 2024 by

i

the 1= [nterested Party;

| Public Notice by the 2« Respondent calling for registration

[ of producers dated |5 February 2025:

| Public Notice dated 186 February 2025 issued by the 2 ) e B

! Respondent on haplementation of the Sustainable Waste
' Manugement (Extended Producer KResponsibilicyg
Negudations, 2024

P (e oS SR (i S N S

The Erviranuercd Mecragoment and Coordination 7=

i
lextended Producer Kespousitityg Regulauous, 202 - J |
- J

(

— e e

The Sustamable Wiste Maunageneit

LXtended Producer 4 1-69

.

| Responsdnlity Repulauons, 2024

|

|
| Copres of Newspaper Extracts showing stakeholder , 70

i i
| | concent: and f
i ! = e LU Sy S oy e i
R = = e = = e LEENS
i I | Extrace ol the Finance Bill, 2024 /1-84 ]
| i o et et




Alcohol Beverages Association of Kenya

Rexpantibilily & Seil Reguintian nitiarive

27 December 2024

i, Samuel Njeroge, CBS
The Natiohal Assembly
Office of the Clerk

Main Parliament Buildings ks i

RO. Boy 41242-00100

NAIROB!

Advance By Email ¢cna@narliament,go.ke

Qriginal by Recorded Delivery

Attention: Committee on Delegated Legislation
National Assembly

Dear Sir,

1

RE: PRELIMINARY OBJECTION TO LN 176 OF 2024 - SUSTAINABLE WASTE MANAGEMENT [EXTENDED
PRODUCERS RESPONSIBILITY) REGULATIONS, 2024

The Aleohol Beverapes Association of Kenya {ABAK) is an umbrella bedy that brings 1ogether Xenya's
leading manufacturers and distributors of alcobol beverages for adults. ABAK exists o support the alcohn!
indnstry by providing training, information, and technical expertise to government agencies, consumers,
value chain players and the society, at large.

We are writing to express our objection to the Sustainable Waste Management (Extended Producers
Responsibility) Regulations 2024 [EPR Regulations), which were published on 4™ November 2024. We also
want to request for a meeling with the National Assembly Commiltee on Delepated Legislation, to discuss

the impact of the regulations to our industry.

While we support the regulations’ intended purpose to promoting sustainable waste management
practices in Kenya, some of the provisions will constitute a heavy financial burden to the manufacturing

sector, with the risk making businesses untenable.
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Alcotiof Ueveragey Assuclation of Kenya

el piviiioilsy,

Vors Uegutation nirriy e

Exocbitant fees

inthe Firse Schedufe, the regulations caff for fees ta be pajd on CErain products ag listed be(ow:

B e e e e "“““‘"““‘*‘“"\r““”‘““‘*’““*“"‘w;
| No. i Product f Amount {Ksh., per l]
i

| Item) /
e e LR —— e e T —— e e S A -N\\[

o L
J;l'uc[‘:agmg for non-hazardoys products (plasucs, afummum, cormposite, ] 150
1 i paper and its torrugares, glasg, cardboard, and carton| }
— ! —_— \\\“‘\\_\-i
{

¥

i

!
|2 Hazardous products’ Packaging (Irdustriag chemicals, off ang lubricaats, | 150

| ? ; 3 .

i pharmaceul‘lca{s, agrochemicals, veterinary, tosmetics, paints and sulvents), §

} treated wood, and agriculturaf films
i \\_\_\_h__-

‘«" 3 ] Electrical ang Electronic Equipmen, Mercury Aurc Switches, th

i Battery ang Accumulators
" H 7 T “""‘“‘—‘\\\-
H 1 7 4o 2.7 N I -

Ha Eiid-of-life motur vehicles, autoniobiles, 2lreralt, fuocomotivas
é__s_{.\__ﬁ.__.\_*\‘____h— e j el
|5 3 .f\'un—pucmmng iterns (Pastics, elass, paper cardboard), Furniture (excepr ] 150 }
3 { wauden, aag netallic), Rubber ang Tyres, textifus, feather, artificiaf hair, |
{ { diapers, apg sENitdry towels [

{ __J.___\___ B
i “\__NM\“_\,\M.._ S

Alcohiol industry cost of production is £aQing o increase by 70% if this regulation s Passed i its cur ent

fuem. This excludes tie impact ol othier levies tat have also heen Broposed the £RR regulations, including:

b The requireent o registeation gl dividual and colfecnve Producer ii:t.-wunsihl(ity Orgatisation

4,060
nat Eaviromment Managermen Authority of Kenya (NEtiA) dmaunting 5% of tho

(PROs! at K&
b} Paymenr o Nalic

SOt paid Gy producers to PRUS for Coifection of waste.
) A gl Vpeating ficense fops per PRQ of KES 100,000,
ABAK finds that these fees are disproporlionate!y high, as they fail (o cansider the €Conomic raaliges
Currently faced by the Manufacturing sector. The industry s experiencing an unprecedentey creased cose
af doing business, increased dernand (o borow loans to Pay taxes, arnid declining sales driven by reduced
dispusable incume. Given the magnitude of the impact we expect from the implementation of EPR
regulatoas, a regulatory impac assessment by Ministey of Environment ang Foresgry (MOE&F) shaulg
fiave been conducred ta justify charging the Proposed fees in the regulations, However, this hias not heen

done.

Page 2 of 3



Alrohel Baverages Assnciatlon of lenva

Faspontbin

fees and annual subseription levies, to industry members who have alreary extablished indiidnal PRO=

through seli-regulation to collect items such as glass.

Lack of Public Participation

The Stata Department for Environment and Forestry did not adequately enpage in public participabion
during the formulation of these regulalions. As mandated in Article 10 of the national values, industry
players have a right to be invalved in the decision-malking process, in this case, the making of the £PR
reguiations. No adverts in the local newspapers or on the Ministry's website called for submissions and/or
views regarding the formulation of these regulations, and thus, they were improperly constituled.

Given the concerns above, we request an audience with the Commitiee on Delegated Legisiations to
discuss the impact of the EPR regulations. We also requested that the implementation of these Regulations
be paused until comprehensive public participation is conducted. We believe that an open dialogue
between the State Department, NEMA and industry stakeholders would ensure that these concerns are
addressed, and thal the outcome will lead to the promolion of sustainable waste management without

affecting industry growth and competitiveness.
We look forward to your response on the same.

Yours faithfully,
For: Alcohol Beverage Association of Kenya (ABAK)

= ? <
I e Rl e e
e

Eric Githua

Chairman
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NATIONAL ENVIRONMENT MANAGEMENT AUTHORITY
PUBLIC NOTICE

IMPLEMENTATION OF SUSTAINABLE WASTE MANAGEMENT (EXTENDED

PRODUCER RESPONSIBILITY (EPR)) REGULATIOI\TS, 2024

The National Environment Management Authority (NEMA) was established under
Environmental Management and Coordination &ct 1999 to exercise general supervision
over all matters of environment and is the principal instrument of the Government in
lmplementation of all environmental policies.

The Government of Kenya, through the Cabinet Secretary (Ministry of Environment,
Climate Change and Forestry) gazetted the Sustainable Waste Management (Extended
Producer Responsibility (EPR)) Regulations 2024 on 4™ Wovember 2024. These
regulations aim to promote environmentally sound management of products throughout
their life cycle, to obligate producers to take responsibility for the end-of-life (post-
consumer) management of their products and to operationalize polluter pay principle.

Key highlights on the EPR Regulations

I. The regulations apply to all producers (manufacturers, lmporters and brand
owners) of products listed in the first schedule of these regulations and the
Extended Producer Responsibility (EPR) schemes for the Products category in the
first schedule.

4. These regulations highlights the Extended Producer Respousibility (EPR)
obligations that each producer shall execute as per (regulation 5).

3. Allimporters of products listed in the first schedule shall within six momnths from the

gazettement date (4" November 2024) register with NEMA and pay fees as per the

first schedule.

&ll producers (brand owners) of products listed in the first schedule shall within six

(6) months apply to NEMA for registration and issuance of extended Producer

responsibility Certificate.

5. Requirements for registration of Producers, Importers and Extended Producer
Responsibility (EPR) Schemes.

6. Requirements for licensing of the Extended Producer Responsibility schemes for
the products category.

1. Requirements for Registration and licensing fees.

This therefore is a call fo all producers (brand owners) to familiarize themselves with

the provisions of these regulations and take the necessary steps for compliance.

s

The application can be effected through our Nema portal:www.nema.go.ke. You can
download the regulations from the NEMA website ww/w . nesma.ge ke for further details on

/7
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the regulations. For any enquiries contact NEMA on the telephone numbers indicated on

the website or via email on infe{@neina.go ke

The Authority is committed to ensuring a clean, healthy and sustainably managed
environment for a prosperous Nation.

Dated: 15" January, 2025

DIRECTOR GENERAL
NATIONAL ENVIRONMENT MANAGEMENT AUTHORITY
Popo Road off Mombasa Road
P.0O. Box 67839-00200

NAIROBI.
Email: infe@nema.go. ke
Tel:020-21013%0/020-2183713

Mobile:0724253398/0723363010/0735013046



The Nationa! Environment Management Authority (NEMA) was established under the Environmental Management
and Coordination Act 1999 te exercise general supervision over all matters environment and is the principal instru-
ment of Gavernment in implementation of all environmental policies.

The Government of Kenya, through the Cabinet Secretary (Ministry of Environment, Climate Change and Forestry)
gazetted the Sustainable Waste Management (Extended Producer Responsibility (EPR) Reguiations 2624, cn
4 November 2024. These regulations aim to promote environmentally sound management of products through-
out their life cycle, to obligate producers to take responsibility for the end-of-life (post-consumer) management of
their products and to operationalize polluter pays principle.

Key highlights on the EPR Regulations

I The regulations apply to all producers (manufacturers, importers and brand owners) of products fisted in

tive first schedule of these regulations and the Extended Producer Responsibility (EPR) schemes for the

products category in the first schedule of the EPR regulations.

These regulations highlight the Extended Producer Responsibility (EPR) obligations that each praducer

stiall execute as per regulation 5.

3 All importecs of products listed in the first schedule shall within six months from the gazettement date (ath
Movember 2024) register with NEMA and pay the requisite fees as per the first schedule.

4 Ali producers (brand owners) of products listed in the first schedule shall within six (6) months of com-

mencement of these regulations apply to NEMA for registration and issuance of extended Produce: re-

spaasibility Certificate.

Requirements for registration of Producers, [mporters and Extended Producer Responsibility (EPR)

Schemes.

Requirements for licensing of the Extended Producer Responsibility schemes for the praducts category.

Requirements for Registration and licensing fees.

N

W

N oo

This therefore is a call to all producers, including importers, manufacturers, brand owners, to immediately
apply for registration by logging into NEMA website, licensing portal, Extended Producer Respansibitivy

The application can be effected through our NEMA portal: www.nema.go.ke. You can download the regulations
from the NEMA website wwwrnema.go.le for further details on the regulations. For any enquiries contact NEMA

on the telephone numbers indicated on the website or via email on info@nema.go.ke

The Authority is committed to ensuring a clean, healthy and sustainably managed environment for a prasperaus
Nation.
Dated: 18™ February, 2025
DIRECTOR GENERAL
NATIOMAL ENVIRONMENT MANAGEMENT AUTHORITY
Popo Road off Miombasa Road
P.C_ Box 67835-00200 NAIRCSBI.
Email: info@nema.go.ke
Tel:020-2101370/020-2183718
Mobi!e:07218253398/072336}010/0735013046
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LEGAL NOTICE NO..c.oieienennns
THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION ACT
(No. 8 0of 1999)
THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION (EXTENDED

PRODUCER RESPONSIBILITY) REGULATIONS, 2021

ARRANGEMENT OF REGULATIONS

Regulatinn
PART I — PRELIMINARY
- Cilation.
2- Interprefation.
3- Ohject and purposec.
4- Application of the Regulations.

PART 1I- EPR OBLIGATION AND RESPONSIBILITIES

5- xtended producer responsibility obligations.
6- Execution of Extended Producer Responsibility Obligations.
7- Products Covered under Extended Producer Responsibility.

PART I11- REGISTRATION OF PRODUCER RESPONSIBILITY

ORGANIZATIONS
&- Registration of EPR Compliance Schemes
9- Requirements for registration of a Producer Responsibility Organization
10- Revocation, suspension or cancellation of Registration Certificate
11- Approval of EPR Compliance Scheme by Authority
12- Role of the Ministry
13- EPR Plan
14- PRO Obligations
15- Charging and Modulation of EPR fces
t6- PRO finance
17- Producer Responsibility Organization Agreements
18- PRO Governance
19- Namber-Nature of PROs per-produet
20- Registration certificate and operating license
Annual Operating Licence
21- Fees
22- Rencwal of Registration
23- Records keeping and reporting
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PART IV - EPR SCHEMES AND WASTE MANAGEMENT

EPR and Counties.

P i he L e FPPTIY RY
Rale gl ( IOV ity

EPRs Schemes and Waste managenient.

Caltsericd W Hie regulations W poatect Vulners

S AUCHE Hh Wasie prekets oot cxplowattion by SRS

atid PROs (or the activitios they undertahe i manaeenent of the

prodiicts waste. These groups undertuke acuvities such as

oty sortin

L!
ey wre pol adequately compensaty

praducer responsibrdity v denated to apather pacty wic

rotietation. The Act should cxplicithy decluee this

with the teibunal being able w lieas such cuses, |

A5 € et 3

PART V-LICENSING, MONITORING AND COMPLIANCE

Role of the Authority.
Oversight.

PART VI- GENERAL PROVISIONS
Appeals.
Penalues and Ottences.

Trausitional Provision.

Rufe of Public Enuties




THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION A CT,1999
(No. 80/ 1999)

IN EXERCISE of the powers conferred by scction 86 of the Environmental Management
and Co-ordination Acl, the Cabinel Sccretary for Environment and TForesiry. on the
recommendation of the National Environment Management Authorily. makes the following

Regulations—

THE ENVIRONMENTAL MANAGEMENT AND CO-ORDINATION (EXTENDED
PRODUCER RESPONSIBILITY) REGULATIONS, 2021

PART I — PRELIMINARY

Citation. 1. These Regulations may be cited as the Environmental Management
and Co-ordination (Extended Producer Responsibility) Regulations.
2021.

Inferpretation. 2. In these Regulations unless the contex! otherwise requires—

“Act” mcans the Environmental Management and  Co-
No. 8 of 1999 ordination Act;

“actors” refers different players in the exiended producer

responsibility value chain:

“Authority” mecans the National Environment Management
Authority established under section 7 of the Act:

“Brand” refers to a registered trade mark under which a product is

sold.

“Brand owner” refers to the registered owner of the

trademark.

“circular economy” rcfers to initialives for designing and
redesigning out wasic from products, extraclion ol maximum value
from natural resources. closmg of material loops and creabion of now

value from materials thal would otherwise have been wasted:

“collective EPR Compliance Schemes™ refers 1o producers
exceuting their extended producer responsibility obligations in a
producer responsibility organisation:



Teonverter” means an cnl’ily that trunstorms or combines

secondary raw materiuls produce a new product:
“eonsumer,” meuns the end user of 4 product:

“compliance  schemes.”  refers (o both individual and

collective extended producer responsibility schemes:

“deposit refund scheme” means collection system that
requires a monetary deposit on a product at the point of sale where
consumers redeem the deposit when they return the product:

“extended producer responsibility” refers to an environmental
management approach in which a producer’s responsibility {or a
product is extended to the post-consumer stage of a product life

cycle;

“environmentally friendly or eco-design” meuns the practice
ol reducing environmental degradation and pollution by making
products that comply with environmental sustainability that meludes
but ot limited w  minimal  waste production, reusability,
recyclability,  compost ability, biodegradability  and  safe

disposability:

“enviromment sustamability” means responsible nteraction

with the enviromnent w avoid pollution, deplenon or degradation of

natural resources and allow for long-term environmental quality;

“free rider” means an individual or entity that does not
contribute to a collective scheme but benefits from its existence and
action; it includes producers who fail (o manage own products at the
post-consumer stage; producers who under deelare their volumes, or
fails o demonstrate fulfiliment of individual extended producer
responsibility obligations, producer in o pooled scheme who fails to
pay their subscriptions, submit accurate information or fulfil their
membership requirements;

“individual EPR - Compliance  Schenes” refers o direet
exceution of” extended producer responsibility obligations by un

entity that is a sole producer of a product;

“nendatory mitiatives”  means  nitatives iplemented

through government regulation;

Tribunal™  means  the Natonal  Enviromment Tribunal

cstablished under section 125 the Act:
“packaging.” means the material in which a product is

4



wrapped or covered with in order to protect it or prevent it from being
contaminated. sold or transported. in this regulation. packaging shall

also be considered as a product:

“post-consumer” means a period alter usage hy a consumer

when a product or packaging is discarded or hecomes wasie:

preduceriomenns—an-enfiv—halon sodueesgnpds—produrcts

and—packaging—mio—he —cpurH— B g —mH hapsafd—menns by

mannlacinsine—smporsne - disteibrtmng. conyverine —selbng-er Fe-
selline orathepwise brings:

“vroducer” means an entity that introduces goods, products and

packaging into the country Using suthorized means by manufactunng,

importing, converting, filling, refilling, repackaging, rebranding or

otherwise brings;

In case where a converter is selling packaging or manufacturing
packaging on behalf of a brand owner, then the brand owner is o be

considered as the "producer”.

in case where the brand owner is rebranding for special purposes,

vhe brand owner remains the "producer”

“product” mecans a good or packaging introduced i the
Kenvan markel by any entity or persons through production.
importation. franchising. marketing. and distribution outlets and

channels for consumption by the consumer:

“produccr responsibility organisation” means a producers’
membership organization sct up to assume legal obligation to
implement cxtended producer responsibility on behalf of s
members in a Collective EPR Compliance Schemes:

“product lifc cycle,” means the environmental sustainability of
a product in all its stages from raw material extraction. design.
production, transportation, distribution, consumption or use, repair
and maintenance. recycling and end of life disposal:

“recovery” means retrieval of materials from waste and
includes rcpair, refurbishment.  recycling. remanufacturing.
composting, power generation, or any other initiative aimed at
exiracting value from material that would otherwise have been

discarded as waste:

“take back™ means a mechanism through which producers

collect their products from consumers:

“waste™” means—

N
—



Object and

purpuse.

@ any substanice. materiul or object, that 1s unwanted, rejected,
abundoned, discarded or disposed of, or that 15 intended oy
required o be discarded or disposcd of; by the holder of U
substance, muaterial or object, whetlier or not such substance,
material or object can be re-used. recycled or recovered and
mcludes all wastes as mumicipal waste, domestic waste. waste
from agriculture, horticulture waste, aqua culture waste,
forestry waste, medical waste. chemical, hazardous and toxic
industrial waste, pesticide and toxic substances, but does not
include radioactive waste: or

(b) any other substance, material or object that is not mentioned
above but may be defined as a waste by the Cabinet Secretary

by notice in the Guzerne:

(€} any waste or portion of waste, referred to In paragraphs (a) and

(b) ceases o be a waste—

() once an application for its re-use. recycling or recovery has
been approved by the Authority or, alter such approval,

onee 1 s, or has been re-used, reeyceled or recovered:

(i) where approval 1s not required, once a waste is, or has been

re-used, recyceled or recovered: or

(i) where the Cabinet Secretary has excluded any waste stream
or a portion of a waste stream from the definition of° waste;

and

“waste management” means (0 control aud monitoriag of
production to minimise waste. handling of post-consumer products
neluding segregation at source. collection and tuke buck schemes,
taasportation, processing ol material  recovered from  wauste,

treatiment and suie disposal of unrccoverable materials.

A Fheabiectund purpose - these-Repidations @ 1w Proy ide-fasestetie
proddeeitespossibibity-lor all-prodies dHU-paeRap iz eal -phases
althierr hite wvele (o withiinee ettt tidsustnnbiliothrous h—

5. tedtctiotto Fpafiution-and-enyiva s e depsudatiang:

6o —ststiitiebie-tae o Cra i -rese deces:

Fe—————protiotion-ofeitculu-ceonon b

e fedtichol-ofvaste i soutrces

G —prumigHO I 0 f et on ettty -frrendby-product des

——PFOGHO N ——o g

CORGeioushessuid respousibility,
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The object and purpose of this regulation is to operationalize the Polluier

Pays Principle give offeci to part 2 section 34

“every Kenyan is entitled to a clean and healthy environment ang has a
duty to safeguard it” and 3(5){A "Polluter Pays

Princple” of EMCA 1399

{) Provide an overa

astablishment of mandatory EPR seh

() Optimize life cycle approach fo management of produ

and associated wastes.

(&) Enhance resource mobilization for management of

products and sustainable waste management.

() Operationalization of Polluter Pays Principle

{c) Promote collaborative approach in managemeant of

products associaled wastes

Application -4 These regulations shall apply to producers. individual
of the EPR Compliance Schemes and PROs for products iisted in the
regulations. first schedule.

PART 11- EXTENDED PRODUCER RESPONSIBILITY
OBLIGATION AND RESPONSIBILITIES

Extended ‘.. (1) Every producer shall bear extended producer responsibility
producer obligation to reduce pollution and environmental impacts of the
responsibility product that they introduce in the market and waste arssing therefrom.

obhgations.

(2) For purposcs of fulfilling the obligation under sub regulation (1), a

producer shall—
(a) establish post-consumer collection and take back schemes system
which may include a deposit refund system:

his elause is very vaene. 1 could be improved by making

mandatory deposit refunds the primary basis for progdneoe

}‘s,‘:aj\!’:ls\ihxlli‘.‘, Tise vvltbe wiord ',=;|,‘,"-.“ NEUORE (23]

NI :1.-}{-,;\) depiosit e svstomes onlv il they wish (o

1 e Y i A AL S % 3

The Anthoriy or & abinet Heey b} YREOTT (

from time 1o tune publish a bis!

mandatory or nen-mandaton

- AT tilk ey - L {re <
e mformes! by amone olheis, ihe m

<
13,0 oo

(@8]



oltice EPK mechanisms such as take backs and collections, or the
destgn of the prodict which nakes ¢ deposit refund scheme

Hnpracical,

For example. hazardous products such as vehicle batteries, glass

and certain aspects of plastics like PET stould be subject |

nenduatory deposit schenies.

Deposit return schemes are ef] ective and well-eviden

preveniion strategres. The introdiction o' DRS can a critical
willucacer (or retse and a Koy mechansm to help COIMPHINeS

i COHELCI Largets and (v also (e Key o crreatar
ceaunay

For s reas e Biest Schedule should be remany ed Acl
witlt the NEMA or the Cabinet Secretary piven authority to publish
this alleewards in o Gazette Notice and review and publish now

S h
@iy Sttt Mus

IOUCCS US o re ¢y

COoe Is presented. Beternr

3505 {1,
ol U

(b) setting up individual or collective EPR Compliance Schemes or
Join a collective EPR Compliance Schemes. :

(¢) register and provide reports of the status of the implementation of their
extended producer responsibility obligations to the Authority through
the reporting system established by the Authority;

(d) design products and packaging materials that
minimize waste, faciljtate reuse, recycling, recovery, use of
sccondary raw material where possible and are environmentally
[riendly at their end of life;

take financial, organizational and physical respounsibility  for the
management, reatment and disposal of their post-consumer products
and end of lite treaument for the waste generated by their products:

4



Execution of
extended
producer
responsibility
obligations.

)

W)

V]

0

(k)

1)

provide updated information on quantities of products they introduce
into the national market, recyclability and reusability, interpretation
of packaging labels, market traceability mechanism and any other
prescribed information through reporting system established by the

Authority:
provide consumer with information on their role on reusc. reiurm.
take back points, meaning of recycling and recovery labels and

symbols on the products:

raise awareness on management ol post-consumer products that they

introduce in the market:

carry out product life cycle assessment in relation fo their products

for enhancing environmental sustainability:
support establishment of markets for secondary raw materials:

put in place circular economy initiatives and any other measures 10
reduce impact of their product on health and environment.: and

fund research and development programs on emerging technologies
to improve material recovery.

13.0. (1) Every producer shall fulfil the obligations in regulation 3

by sefting up individual or joining an established collective EPR
Compliance Schemes(s).

(2) A producer may transfer part of or the entire cxlended producer
obligations subject to a membership agreement to a collective EPR
Compliance ~ Schemes through a producer responsibility
organisation, in which they take membership.

(3) A producer’s obligation in a collective scheme shall include, but
not be limited to, payment of membership fees to a registered and
licensed producer responsibility organization.

(4) Notwithstanding the provisions in sub regulation (2) and (3)
above, lack of an established EPR Compliance Schemes shall not
cxempt any producer from extended producer responsibility
obligations.

e
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Products t4.7. (1) The products covered under these Regulations shall

covered under primarily be those that negatively impact the environment and health
extended due to—

producer (a) the challenge they pose on—

responsibility (1) reuse;

(i) recyclability: and
(it1) recoverability;

(b) the high management cost of the products at post-consumer

stage because ol the

(1) quantities involved;
(11) hazardous nature:
(1in)risks mvolved

(2) The Authority shall, in addition to the products listed in the First
Schedule, provide a list of products which from time to time nmay be
subjected to extended producer responsibility compliance schemes.

(3} The development or amendments to the first schedule is informead
by

(i} the ease of doing business

(it} interrefatedness of functions and/or sectars (iii}

econonics of scale

(v} PRO management viability
(v} prioritization of __pollution hyeitne = prodacti i —on
Packaging

PART [1I- REGISTRATION OF PRODUCER RESPONSIBILITY

ORGANIZATIONS
Registration ‘.8, (1) A producer shall not introduce a product listed in the First
of EPR Schedule of this Regulations into the country, unless they have
Compliance obtained producer responsibility registration from the Authority.

Schemes.
(2) A producer shall apply to the Authority for producer responsibility
registration in Form A set out in the Second Schedule and pay the
fee set out in the Sixth Schedule.

(3) A producer responsibility organisation shall apply to the Authority

tor registration in Form B set out in the Sccond Schedule and pay
the fee set out in the Sixth Schedule.

10



Requirements
for
registration of
a Producer
Responsibility
Organization

Revocation,
suspension or
cancellation
of
Registration
Certificate

(4)

(5)

(6)

s

(2)

Every producer shall obtain a producer responsibility number. and a
producer responsibility organisation shall obtain a producer extended
responsibility number from the Authority.

Every producer responsibility organisation shall register its members
using the producer responsibility number obtained under sub
regulation (4).

The Authority shall issue an annual operating licence to individual
producers” EPR Compliance Schemes and producer responsibility
organisations’ that fulfil their performance standards as sct out in the
work plan. fulfil reporting obligations and asscssed 1o be of good
standing by the Authority.

The Authority may revoke, suspend or cancel an extended producer
responsibility Registration Certificate if the individual producer EPR
Compliance Schemes or the producer responsibility organisation
does not comply with statutory requirement or fails 1o meet the
national target set out in the extended producer responsibility

agreement entered into by the actors in the collective scheme.

L6.4. (1) The requirements for registration or renewal of a producer

responsibility organization shall be as provided under Fourth
Schedule.

The Authority shall issue an interim permit in set out in the Fifth
Schedule for a period of ninety days for registration to enable the
organization undertake stakcholder

producer  responsibility

engagement.

7.9, (1) The Authority may. after the issuance of an annual operating

3

(4)

licence—
(@ cancel or revoke such licence; or
(b) suspend such licence, for such time. not more than twenty-
four months, where the licensee contravences the provisions
of the licence.
Whenever a licence is revoked, suspended or cancelled, the holder
thereof shall not proceed with the EPR scheme and each individual
member of the PRO shall be responsible for the management of post
consumer managerment of their product.
In case the PRO license is revoked the members shall
nominate an interim committee to manage the PRO for a
period not exceeding 6 months within which the PRO shall

reorganize itself.

Where the Authority cancels, revokes or suspends a licence in
accordance with this scction, the reasons for such action shall be

11
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Approval  of

EPR
Compliance
Scheme by

Authority

Role of the
Ministry

EPR Plan

Producer
Responsibility
Organisations

obligations.

given to the licensee in writing.

.1t (1) The individual producer responsibility EPR Compliance
Schemes systems shall be approved by the Authority for a maximum
period of four years (renewable) on condition that the producer
demonstrates  proof of  operational, technical, managerial and
financial capacity to meet their EPR obligations and the national

targets.

(2) The Producer Responsibility Organisation shall be approved by the
Authority for a maximum period of 4 years (renewable) on condition
that the PRO demonstrates technical, managerial, financial and
staffing and operational capacity to fulfil the requirements set out in
the articles of association and agreements set by the members and

stakeholders’ in the value chain.

Authority—
(a) Gazette collective national objectives, frameworks and targets
for extended producer responsibility compliance schemes;

issue appropriate guidelines to support implementation of this

iop

regulations; and

publicize the national targets and guidelines.

~

(¢

‘.15, Every individual and collective EPR Compliance Schemes shall
submit a two-year work plan to the Authority as provided for in the
Fourth Schedule.

*1.14. (1) The Producer Responsibility Organisation shall be responsible

tor executing extended producer responsibility obligations on behalf

of its members.

2) The producer responsibility organization shall take the
organisational and management responsibility for collection, sorting,

material recovery, recycling. treatment and end of life management of

its members’ products.

@) The amount, ceiling and collection methods for the financial
contribution under sub regulation (1) shall be as set out in the terms

ol reference of the contract.

@) The PRO shall be responsible establishing post-consumer
collection and take back schemes system which may include a
deposit refund system.

12
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(5) The members of the Producer Responsibility Organisation shall
provide financial contributions which shall be used in their entirety
to accomplish the extended producer responsibility obligations as set
out in sub regulation (10).

(6) The Producer Responsibility Organisation shall be responsible for
modulation of EPR fees according to established environmental
criteria on product design, useful life and end of life management as
sef out in the membership registration requirements and as reviewed
during the annual members’ general meeting.

(7) Subject to conditions and limitations set out in the producer
responsibility organization contract, a proportion of the waste
recovered may be set aside for reuse or for recovery of usable parts.

(R) The Producer Responsibility Organisation shall be responsible for
raising awareness on waste prevention, post-consumer product
management and payment of a contribution to finance cross-
sectorial communication campaigns in their territory ol operation.

(9) Producer responsibility organisational shall undertake market
development for the secondary raw materials market of the products
under their scope.

(10) Producer Responsibility Organization shall fund research and
development programs on emerging technologies to improve material
recovery;

(11) A Producer Responsibility Organisation recommend to the Authority
to restrict or ban harmful or dangerous substances that undermine
environmental sustainability in the products of its membership.

(12) A Producer Responsibility Organisation shall set minimum targets
based on the national targets in clause 12(1) for reuse. recycling and
recovery for its members and offer incentives for waste scrvice
providers and informal waste holders to encourage sorting of wastc at
source.

(13) A Producer Responsibility Organisation shall undertake organiscd
monitoring of its membership activities to ascertain that objectives arc
being achieved and to trigger inspections in view of applying
sanctions to members who fail to fulfil their membership obligations.

(14) 1) A Producer Responsibility Organisation may cstablish any other

applicable mechanisms and systems for enforcing extended producer
responsibility of its members.

13
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ii) A Producer Responsibility Organisation may verify data provided by

producers with relevant agencies

(15) The producer responsibility organization may be required to
communicate to county governments the information they have on the
quantities of waste collected and recovered through the extended
producer responsibility mechanisms that have been declared in their

territory of operation.

(16) The producer responsibility organization shail comply with the
sustainable waste management objectives set by the Authority.

(17) All  Producer Responsibility Organisation shall ensure effective
management and harmonious relations between the different actors

mvolved in the scheme.

(18) Every Producer Responsibility Organisation shall hold an annual
member meeting to deliberate on the progress and performance of the

PRQ), governance, management and administrative systems.

Chargimng and 2.1 (1) Members 1o a collective EPR compliance scheme shall pay
Modulation of registration fees to the relevant producer responsibility organization,
EPR fees which shall then assume responsibility for the post- consumer and

end of life management in lieu of the producers’ products.

(2) Members to a collective EPR compliance scheme shall contribute an
annual subscription fee towards a collective extended producer
responsibility compliance scheme.

(3) Members to a collective EPR compliance scheme shall pay extended

producer responsibility fees, calculated using the same parameters for all
the producers i a given scheme, and shall vacy from one producer to

another as provided for in Ninth Schedule

(4) The Extended Producer Responsibility fees shall be modulated based on
sustainubility measures as provided in the Ninth Schedule.

(5) The PRO shall submit to the Authority EPR fees structure agreed amaong

members calculated using guidance provided in Ninth Schedule

PRO finance AN (1) The extended producer responsibility fees paid into the
PRO shall be used for—
(a) Putting in place post-consumer products collection, logistics,
recycling, recovery and safe disposal.

14



(b)

(d)

(c)

)

(g)

(h)

Engagement of downstream partners in the chain who take back.
recycle and treat and end-of life product disposal.

Consumer education and public awareness on sustainable waste

management practises.

Training and capacity building of actors in the scheme including
but not limited to waste service providers. transporters and

recyclers;

Management and administrative overhcads of the extended

producer responsibility system;

To develop secondary markets and uses for the products under
their scope;

Fund research and development programs and on emerging
technologies to improve material recovery removal of pollutants
and effective systems for handling post-consumer products:

Machinery and equipment to support collection and recovery:
and

Guide members on cco-design standards of iheir products and

recycler-friendly packagimg.

(2) The fees recovered under sub regulation (1) shall not be used for
profit making purposes. All proceeds shall be ploughed back to the

scheme to enhance sustainable waste management initiatives.

Producer .17 A producer responsibility organization shall enter into formal

Responsibility agreements with their members, waste service providers. recyclers’

Organization and other key actors as required by the compliance scheme.

Agreements

PRO 25.18. (1) Members of a producer responsibility organisation arc

Governance responsible for the management of the Producer Responsibility
Organization.

(2)

The producers  shall  be  sharcholders  of  the  producer

responsibility organization to which they belong.

For checks and balance, producers shonld not be sharel

i . This wall ereate a scenario where the Inrpest producers conlid
have undne infinence in the management of PROS. A sungesiiog
conid be for PROs 1o be sorvier providers with some kind of
avtonomy. The regulntion shonld also be elear on how a PRO 1

f

established. A snggestion could be for the Authority 1o competinvelb

15
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Nature
Nepber of

PROs per

produet

Regisiration
certificate and
operating
licensc

Annual
Operating
Licence

Fees

() B-There—shat—be—anly—one—produser—responsibifiy

organtsatienper-preduet:
(2) There shall be cstablished Producer Responsibility

Organizations as per categories provided i schedufe |

23 The PRO shall establish appropriate mechanisms and structures for

management of cach product under their scope.

(2) The Cabinel Secretary on _advice of the Authorily can review

(3) A _Producer Responsibility Organization can _enter inte {ormal

agreements and cooperation frameworks for jomt collection, take

back _schemes including deposit refund systems, ireatment and

appropriaie disposal for the products under their scope.

) Nepepthstanding—sub—resulabion—{—abeve —the—Auitheriy mav
alow—more—than—one—ProducerRespansibibih—Oroamseaiion—in
ascemymodate-materi-variton-af-the-produet:

Having one PRO per product category will create an EPR monopoly in
the country and is subject to abuse hy key industry players and defeat the

purpose of the regulations. Betterman Simidi Musasia — Clean Up Kenya

L1300 (1) The Authority shall i1ssue registration certificate
to registered licensed EPR Compliance Schemes for—
(a) individual producer responsibility: and
(b) producer responsibility organisation.

(2) Application for registration and renewal for the individual producer
responsibility EPR Compliance Schemes and Collective Producer
Responsibility Organisation shall be done in standard forms and
submitted to the Authority as prescribed under Schedule Two.

(43 The Authority shall issue Annual operating license to
aregistered and licensed EPR Compliance Schemes if the
scheme meets the performance and reporting
requirements provided under these Regulations and
payment of the fee set out in the Sixth Schedule.

232) (1) The fee payable under this Regulation shall be as
prescribed in the Sixth Schedule of these Regulations.

(2) Requirements for registration and renewal shall be as prescribed
in the Eighth Schedule.

17



Renewal  of ¢4(e (1) The renewal of the registration issued under

Registration regulation 18 shall be done at the end of the four-year

period subject to annual review reports by the Authority.
(2) Any deregistered producer responsibility organization may re-

apply subject to fulfilling the conditions and set out
requirements.

18



(3) The Authority shall cstablish a reporting mechanism for all the
individual and collective extended producer responsibility

schemes.

Records
keeping and (3317) (1) All producers shall maintain updated records of

reporting products managed, eco-design standards. contracts
entered into by licensed waste service providers and
Recyclers, and level of performance as per the work plan.

(2) All EPR Compliance Schemes shall maintain updated records of
products managced, cco-design standards. contracts entered into by
licensed waste service providers and Recyclers. and level of

performance as per the work plan.

(3) All EPR Compliance Schemes shall publish their annual extended
producer responsibility reports by 31% December of every year.

(4) All extended producer responsibility schemes both individual and
collective shall submit up-to date annual report of the preceding year
to the Authority by January 3 1st of every year.

PART IV - EPR SCHEMES AND WASTE MANAGEMENT
SERVICES

EPR and 9115 The Producer Responsibility Organisations may enter
Counties into public private partnerships with county governmenis
for purposcs of—
(@) establishment and operationalization of collection. take back
and disposal; or
(b) sctting up material recovery and sustainable waste management
facilities.
Role of 26. (a)implementing devolved function of waste management

7=
County ; ; :
(b) Align their waste management laws with the

Governments

{c) Dispose waste within their county boundaries uniess where
there is an agreed framework for inter- county transport of

waste.

{d) For reasons of benefits from economies of scale, Counties
shall cluster into metropolises and pool resources for more
effective waste management

{e) Counties shall  facilitate  or establish MRFs 1o

promote sustainable waste management

{f) Facilitate_movement of waste between counties at

no costs

19
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{g] Facilitate establishment of intercountry waste management

infrastructure considering economies of scale

(hi Enhance_ public _awareness on waste segregation and
management
EPR Schemes 27. EPR Compliance Schemes shall operate under written agreement and
and Wauste contract, with designated waste actors with terms governing their
managementt. engagement.

PART V-LICENSING, MONITORING AND COMPLIANCE

Role of the 28. The Authority shall monitor the operation ol extended producer
Autloruty responstbility chains and producer responsibility organization, by

sctting operational rules and targets including—

(@ registration of producers under the Eighth Schedule bearing
extended producer responsibility obligations;

(b) issue certificate of registration of extended producer
responsibility for individual and collective schemes:

(©) rencwal of registration and (ssuance of annual operating

licenses;

(d) shall determine and review the terms of reference for

registration and certifications from time to tme;

(€} undertake periodic review of extended producer responsibly

targets;

() shall maintain  registration  of all licensed  producer
responsibility both individual and collective which shalf be
made available to the public;

() updating the list of covered products within the extended
producer responsibility;

(h) maintain an updated register of all registered and licensed
individual EPR  Compliance Schemes and producer

responsibility organisations.

() maintain and update periodic data transmitted by producer

responsibility organization;

() publishing annual  staws reports of EPR  Compliance

Schemes:;

20
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Oversight

Appeals.

(k) evaluating the operations ol  extended  producer

responsibilily chains:

() ensuring proper implementation of extended producer

responsibility schemes, including assessment of product and
waste chains (quantities marketed, waste collected and
treated, etc.)

(m)verify that producer responsibility organizations comply with
the terms of their authorisation, and take measurces to sanchion

thosc that do not comply.:

(n) designation of products to be included in the First Schedule:

and

(0) undertake capacily building and public awareness (o suppor!

implementation of this regulation.

29. (1) All registered and licensed schemes shall be subject to oversight

by the Authority.

(2) All EPR Compliance Schemes shall be monitored and audited

annually by the Authority to ascertain whether it has attained its
objectives, as well as to determine Kenya's position in relation
to the objectives set for waste management.

(3) The data gathered will be used to improve the performance and

regulatory process and to sanction actors who arc not in

compliance, if necessary.

(4) The Authority shall maintain an updated register of all schemes

which shall be madc available to the public.

(5) The Authority shall in consultation with Lead Agencies recommend {o
the Ministry collective national objectives, framcworks and targets for
extended producer responsibility compliance schemes.

PART VI - GENERAL PROVISIONS

30. (1) Any person aggricved by the decision of the Authority can file
an Appeal at the National Environment Tribunal.

{2) Any person who is aggrieved by—

(a) the grant of a licence or certificate or a refusal to grant a licence

or certificate under these regulations;

21
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Penalties and
offences.

Kole vf Public

(b) the imposition of any condition, limitation or restriction on a
licence or certificate issued under these regulations;

(¢} he revocation, suspenston or vartation of a licence or certificace

of registration issued under these regulations;

(d) the imposition against him of an environmental restoration order
or environmental improvement order by the Authority under this

regulations made thercunder,

may within sixty days after the deciston make an appeal to the

Tribunal.

31.

2)

()

—
n

v
I~

(1) It shall be an ottence for an individual EPR Compliance Schemes
or a producer responsibility organization to wilfully fail to undertake
their obligation.

Where a producer responsibility organization is found guilty of the
oftence under sub regulation (1) the cost of management of the said
obligution be borne by the offender.

It shall be an oftence for a producer or Producer Responsibility
Organization to under-declare or give false information on
quantities held or managed under the EPR scheme or declare

volumes of non-post-consumer products,

A producer who is not a member of a related producer responsibility
organization, a free rider und does not fulfil thewr individual

obligations commits an offence

Any person who violates the provisions of these Regulations
commits an offence and is liable on conviction to Imprisonment for
such a term not exceeding two years or to fine not less than Kshs
two million or not exceeding Kshs four million or to both.

. Reeulators for products and packaging subject to EPR schemes shall

Lntges

Truansitional

Provision

on request provide producer related data 1o the Authority and PROs.

© Any producer who before the commencement of  these

Regulations was producing any of the products listed in the First

Schedule shall apply to the Authority for a registration within six
months after the commencement of these Regulations and ensure
compliance with the provisions of these Regulations.
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FIRST SCHEDULE

List of products and packaging subject to extended producer responsibility compliance

e

i

I

=

i?Jx

scheme

b—amposiies:

Fe—Aepenttural-fikn:

G tlsandJubrieants:

S—Plasties:

G—Adumrinium-producis:

TLe—Crlats:

R—Eleetriealand-Heectronie KgmpmentEER)-
Q—Ihmihare.

Hi-Raperand-enarton:
H—Merenrv-Sane-Swalehesand-thermostais-
F2Pamis
3-Pharmaceubieals-produets-meluding-packaging-
ddtResiles:

S5 —Tyres:

Lo—Antemehiles:

H-enther:

JR-Rubber:

H8-Awrochemienis-and-velernary-produetsineluding packapgmg:

Packaging for non-hazardous products (plastics, papers, aluminium, composite, glass and
carton).

Hazardous products’ packaging {Industrial chemicals, oil and lubricants, pharmaceuticals,
agrochemicals, veterinary, cosmetics, paints and solvents) and agricultural films
Electrical and Electronic Equipment, Mercury Auto Switches, thermostats, Battery and

Accumulators
End of life motor vehicles, automobiles, aircrafts, locomotives

Non packaging items {Plastics, glass, paper, cardboard), Furniture {except.

wooden, metallic), Rubber and Tyres, artificial hair, diapers, sanitary towels.
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SECOND SCHEDULE: FORMS
FORM A
APPLICATION TO OPERATE INDIVIDUAL /COLLECTIVE PRODUCERS
EXTENDED PRODUCER RESPONSIBILITY SCHEME

[. T hereby apply for a license to undertake Extended Producer Responsibility objectives for
.................................... (product name) of which particulars are as given below:

Full Name 0 EApplicantioR COMIACHPEISON v i s e v st oo B e

Name of company on behalf of which the application is being made (if applicable)

Producer responsibility registration number/Producer Responsibility Organization registration

UMD e R e SRR o S S BT Sl s O S

Registered address of Applicant/Company .......ooooiiiiii i
(Address and postcode)

Phvsieal Locality ( location, building)

Counry

Plrone/Mobile nwiber

L-neadd Addelivess

PIN Nuinfer. — 5 NS SRier Aistas Gk LErhil sheie ol e s a

Company:Registration:NUmberi s S n s 0 i i et e i ol

(It applicable)

N

. Production and product lifecycle management

2.1 [ndicate the category(s) of producer you belong (tick appropriately)
L Manufacture ¢
. lmporter,
it Distributor,
iv.  Converter,
Vo Ohers i s e e tsinsnd i RNV e (please specity)

N

.2 Lastproduc(s) as per 2.1

2.3 Stue the nature ol product(s) and its packaging (¢.g. water packaged in @ PET boutle with

sculs and labels).

24



2.4 Describe circular economy initiative for your product(s) |reuse, recyeiability,

recoverability, energy cfficiency]
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3 Attach the following documents together with the application form

i. A copy of the Certificate of Registration issued by the Registrar of Companies
. Kenya Revenue Authority (KRA) Certificate
in. A copy of lcase agreement of the facility of operation
iv.  Two-year work plan and budget/[inancial plan in rclation to the proposed scheme

Product/Packaging (Individual EPR)

v.  One (1) hard copy of &one (1) soft copy of the work plan according to signed mmntes of

the engagement with proposed actors of the scheme
vi.  The Extended Producer Responsibility Plan

25
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SECOND SCHEDULL

FORM D

APPLICATION/RENEWAL FOR ANNUAL LICENSE

I hereby apply for a license to undertake extended producer responsibility obligations
(S e e e e (product(s} name) of which particulars are given below.

Name and address of the applicant

Rhysical Addicssi: a2 Simlaviisr e ey iont b bated s o Sl s S e e
Postal Address: . soams i s BRI CEtnn il Son s o e e e S e s e e e
Telephune Numbe s e s MRS SRS Sl e e S T i e e

Emitth Address: o 5l i M ias s armiis 10 S oy el s R S s o e S A R e

PINNumber: 20—zl R S e in pil et Sl R B S N St M e e e et el e R el

Registration number of the Extended Producer Responsibility Scheme

BeesipaidiKeshs . & i e e e e e e (in words)

Director General
National Environment Management Authority

26
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THIRD SCHEDULE

Cortificate No..........

2T e}

EXTENDED PRODUCER RESPONSIBILITY
CERTIFICATE OF REGISTRATION

THIStoETld Cale NS RIS Sl OE 20 o e e i s e T {(Faxiended

Registration requirements in compliance with the Environmental Management and Coordination
(Extended Producer Responsibility) Regulations 2021,

AT BisSneie e SEh e e SR I s R s

Expimydldatesi vl i oie s a e T St T

SITPAtIIE T SO i Sl el

Director General

National Environment Management Authority

FORM C

ANNUAL LICENCE TO OPERATE AN EXTENDED PRODUCER RESPONSIBILITY
SCHEME

You arc hercby licensed to undertake Extended Producer Responsibility Obligations for

............................ (product{s)
This License is valid from............ (date of iSSU) 10 (date ol expiry)
This license is subject to the following conditions (sce over lcaf).

Balenssiedl st Lol SEei i GBS iR bl e



FOURTH SCHEDULLE
EXTENDED PRODUCER RESPONSIBILITY (EPR) PLAN
Components of an EPR plan
(a) Baseline tor the products and packaging handled:;
(b} Minimum targets for reuse, recycling or recovery operations:
(¢) Collection, logistics, recycling and composting system and end of life disposal:

(d) Modufation of EPR membership fees and parameters based on environmental sustainability

criterta as stipulated under regulation

(¢) Public awareness and consumer education and information program on waste scgregation and

proper handling of postconsumer products;

(1) Veritfiable paid up membership;

(g} List of service providers and actors in the scheme:

() Bco-design gurdelines for the products handled by the scheme;

(1) A mechanism of controlling banned or dungerous substunces’ in products;
{(J} An annual reporting mechanism;

(k) Training and capacity building of members and actors in the scheme:

(1) Organized monitoring of members, product traceability system, inspections with a view of
applying sanctions on producers who fail to meet expected requirements;

(m) Model of financing the scheme and itemized budget based on actual cost:

(1) Any other actions neeessary for execution ol responsibility or items prescribed by the

Authority.
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SCHEDULE V
INTERIM PERMIT FOR PRODUCER RESPONSIBILITY ORGANIZATION

{(Extended Producer Responsibility Regulations, 2021)

e EINUn e e s PR e e

Esisitaanthohiz0 S e e e s s {Namc
of Producer Responsibility Organization) to undertake extended producer responsibility
GBI D Al 00 S8 O o e I R e e O 2 1 e sl v ns st {namc of

productis).
This permit 1s valid for a period of three (3) months

Trompe S ssun ae b Sesmni Suie e Sl S (Date of 1ssuc) to

NOTE: This permit is not a guarantee for registration certificate.

Sipnalure st e eele S S e

Director General

National Environment Management Authority
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SIXTH SCHEDULE: FEES

IR 5 O 18 O

Director General
National Environment Management Authority
Application fees

Registration

I. Collective Extended Producer Responsibility Schemes — Ksh. 10,000

2. Individual Extended Producer Responsibility Schemes - Ksh. 5,000

Renewal of Registration
I. Collective Extended Producer Responsibility Schemes — Ksh. 10,000

2. Individual Extended Producer Responsibility Schemes - Ksh. 10,000

Annual Licence
I. Collective Extended Producer Responsibility Scheme — Ksh. 10,000
2. Individual Extended Producer Responsibility Scheme - Ksh. 10,000

[ndividual producer registration (one off) — Ksh. 5000

30
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SEVENTH SCHEDULE

REQUIREMENTS FOR ISSUANCE OF ANNUAL OPERATIONAL LiCENSE:

a)
b)

c)

Progress report for the past year

Certified copy of annual returns filled with the registrar of companics including audited
financial accounts:

Certified copy of current register of PRO members
Certified copy of agreements with service providers
Work plan for the coming year

Copy ol the registration certificate

Updated register of PRO members

Progress report of the previous year (for rencwal)
Wark plan and budget for the coming year

Audiled financial accounts (for renewal)

Proof of pavment of preseribed fees

31
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EIGHTH SCHEDULE

a) INDIVIDUAL EPR COMPLIANCE SCHEMES REGISTRATION
REQUIREMENTS
Requirements for registration:

i. A declaration that the company is the sole producer of the product in the country
i.  Prool of registration as a company.
it.  Provide an EPR plan (see Schedule Four)
iv.  Provide actual copies of contracts entered into with relevant actors of the EPR scheme.
v.  Payment of the prescribed fees to the Authority
vi.  Provide a dispute resolution mechanism for the actors in the scheme

vit.  Ensure that the Articles and Memorandum of Association of the company declares that
the sole business of the company is to undertake EPR obligations on the specific
products.

bj PRODUCER RESPONSIBILITY ORGANISATION REGISTRATION
REQUIREMENTS
Requirements for interim registration:

i BRI,

HEWHDUPCES.

Applicunts shall provide the felfowing documents for registuation: Minutes of the

meeting, gl

List of membership

ves more than one PRO apphcauons, the mtenim officials will be

i M the Authonty reeer

pivert gne month (o meet and reach consensus for one PRO (o be registered and submit

mintites of nieeunge and the joint resolution.

[i" the multiple PRG applicants fail (o agree, the authority shall choose one applicant to be

registered as the PRO.

Sk

15 sanply gatig o create an EPR monopoly (n the country. Betteran Stmidi Musasia — Clean

Requirements for registration / renewal

1. Proof of registration as a company limited by guarantee as provided by the Companies
Act Kenya

it.  Updated list of membership and fee structure of the membership.
ut.  Provide an EPR plan (see Schedule Four)
v, Signed munutes of meetings with relevant actors
v.  Provide copy of lease agreement of the facility of operation
vi.  Payment of the prescribed fees to the Authority
vit.  Provide a dispute resolution mechamsm for the actors in the scheme
VILL Ensure that the Articles and Memorandum of Association of the company declares that

sole business of the company is to undertake EPR obligations on the specific produets.
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IX.

The directorship and membership of the company compriscs of members of the PRO

33
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XII.

Memorandum ol Association to deciare change of Directorship every two years
EPR fees structure agreed among members calculated using guidance provided in
Schedule Nine

(For renewal), submit a progress report on achievement of set targets.

NINTH SCHEDULE

Parameters for modulation of EPR fees within a PRO.

aj
b)
¢)
d)
¢)

f)

Quanuty of products introduced to the market.

Existence of mechanism for segregation of products at source.
Recyclability and Recoverability of products.

Existence of markets for use of producer’s secondary raw material.
Absence/presence ot hazardous or none hazardous but disruptive additives.
Products with or without defined environmental foot prints.

Niade onitRe s o e s iy S il S e s e e e st 2021.

KERIAKQ TOBIKO,

Cabinet Secretaiy,

Ministry of Environment and Forestry,
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fees.
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THE SUSTAINABLE WASTE MANAGEMENT ACT
{Cap. 3R7C)

B

IN EXERCISE of the powers conferred by section 130 as read
with section 33 of the Sustainable Waste Managemenl Act. the Cabinet
Secretary for Environmeni. Climate Change and Forestry, makes the
following Regulations—

THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIBILITY) REGULATIONS . 2024

PART I—PRELIMINARY

I, These Regulations may be cited as the Susiainable Waste
Management (Extended Producer Responsibilily) Regulations, 2024.

2. Inthese Regulations. unless the context otherwise requires —

“agent” means a registered entity contracted by a producer
responsibility organization to deliver specific extended producer
responsibility services on its behalf:

“brand™ means a registered a trade mark under which a product is
sold:

“brand owner™ means the registered owner of (he trademark:

“circular economy™  means  an  environmental  management
approach that promotes imhatives for designing and redesigning wasic
from products. extraction of maximum valuc from natiral resources.
closing of material loops and creation of new valuc from materials that
would otherwise have heen considered as wastc:

“collective extended producer responsibility compliance scheme™
means  a  system  where producers execute extended producer
responsibility obligations in a producer responsibility organisation:

“converter” means  an entity that transforms or combines
sccondary raw materials to produce a new product:

“consumer” means the end user of a product:

“control audit™ means a study commissioned by the Authority to
evaluate performance of a extended producer responsibility scheme in
order to confirm compliance or management systems implementation
gaps:

“deposit refund scheme™ means a collection system that requires
a monetary deposit on a product at the point of sale where consumers
redeem the deposit when they return the product:

“environmentally friendly” means the practice of reducing
environmental degradation and pollution by making products that
comply with environmental sustainability principles including minimal
waste  production,  reusability.  reeyclability.  composability.
biodegradability and safe disposahility:

“environment sustainability”™ means responsible interaction with

the environment 10 avoid pollution. depletion or degradalion of natural
resources and aJlow long-term environmental quality:

3053

Citation.

Interpretation
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“free cider’” means —

(a) an individual or entity that does not contribute to « collective
scheme but benefits from its existence and action and it
includes @ producer who [ails to manage own products at the
POST-CONSUINET STage:

(b} « producer who under declure thew volunies. or fail 0
demonstrate  fulfilment of  individual  extended  producer
responsibility obhgutions, producers in a pooled scheme who
luil (o pay their subscriptions. subnut accurate information or
(ullif their niembership requirements:

“mdividual extended  producer responsibility  complianee
schiente™ means i systen where direct execution of the extended
producer responsibility obligations Gdls on wn entity that 1s a sole
praducer ol w product;

“mandatory  initiatives™  means  producer  responsibility
complianee schemes implemented through Government regulations

“puckagiug” ncans the material e which a product is wrapped ot
covered moorder W protect it or prevent it from being contaminated

tactlitate handbing . ransportation: and delivery and {or puarposes ol
these Regulations, shall also be considered as o product:

“post-consumer” meanys @ pertod alter usuge when @ product or
puckaugtug is discarded by o consumer or becomes waste,

“product” means a good or packaging introduced in the market
by uny entity or person through production, importation, franchising,
marketing, a distribution outlet and channels, for consumption by the
consunmer:

“producer responsibility organisation” means producers’
membership  organization set up o assume legal obligation ta
implement extended producer responsibility on behalf ol its members
n w collecuve extended producer responsibility compliunce schenes

“product life cycele™ means the process i product goes through in
all s stages from raw  materal  extraction,  design,  production,
transportation.  distribution.  cousumption  or  use. repair  and
maintenaiee, recycling and end of life disposal: and

“take-back” means @ mechamsm through wiuch producers collect

teir products (tom consuniers
3. The object and purpose of these Regulations shall be to—
() extend the responsibility of @ producer over @ product and ity
packaging during the lile cycle ol the product or ity

pucKuging.,

(b} provide u Lramework (ov the establishment and opeation ol
mandutory extended producer responsibility schemes; and

(¢} tiwe operationalisation of the polluter pays principle.

Object wud
purpuse
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4. (1) These Regulations shall apply to— Apphieanon ol 1he
Regnlnnnns

{a) producers:

(b) extended producer responsibility compliance schemes:
and

{c) the products sct out in the First Schedule.

{2) These Regulations shall apply to products that prodnce wasle
that negatively impact the environment. human and animal health. dne
to the—

{a) challenge they pose on—
(i) reuse:
(11) recyclability: and
{1i1) recoverability: and

(b) high mapagement cost of the products at post-consumer
stage because of the—

(1) quantities involved:
(11) hazardous nature: and
(111) risks involved.

PART II—EXTENDED PRODUCER RESPONSIBLILITY
OBLIGATIONS

S. (D) Pursnant to seclion 13 ol the Act. a producer shall — Extendert
prodoces
responsibiiny
nhligations

(2) cstablish a take back scheme which may mchide a deposit
refund system:

(b) set up and register an ndividual or a collective extended
producer responsibility compliance scheme:

(¢) join a collective extended producer  responsibilily
compliance scheme:

{d) register with the Authority:

(¢) provide the Authority with reports of the status of the
implementation of their extended producer responsihility
obligations to the Authority:

(f) design products and packaging materials that minimize
waste. facilitate reuse. recycling. rccovery and use of
secondary raw malerials  wherc  possible  and  arc
environmenlally friendly at their end of life:

(g) take financial, organizational and physical responsibility for
the management, trcatment and disposal of their posl-
consumer products and end of lifc treatment for the waste
generated by their producls:
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(h) provide consumers witlt information and raise awareness on
management of post-consumer products that they mtroduce
in the market:

(i) carry out product lite cycle assessment in relation o their
products for enhancing environmental sustnability; and

(J) put i place circulur economy initiatives and any other
nieisures o reduce unpact of thew product on health aud

crvironment,

6 (1) Bach impocter of @ finished product set out i the Fiest
Schiedule shall pay w the Authority, at the pownt ol importation, the
corresponding fee set out in the First Schedule.

(2) Luch vportec shall, for purposes of importivg any ol the
products set out e the Fust Schedule, apply to the Authority, at the
point of nupart. for an exended producer responsibility ceraficate in
Formt A us set out mi the Second Schedule and pay the corresponding
product fee set aut in the First Schedule.

(33 The applicaton under sub-regulation (2) shall  be
accompanied by the tollowing —

(a) wdescription of the importer:

(b) documentation showing the natwre und quantities of the
product: and

(¢) proof of payment of the requisite lee.

(4) The Authority may, within fourteen duys of receipt ol an
application under this regulaton —

(it} approve the application:

(b} request lor (urther puruculars: or

() reject the wpphication.

(51 The Authority shall, w wrtting, notly the applicant of its
decision made under sub-regulation (4), within seven days of muking
the decision

(6) Where the Authority approves the application under sub-
regulation (<)), the Authority shall issue o the importer an Extended
Praducer Responsibility Certtticate i Forre B as set out in the Second
Scliedule.

(7) The LExtended Producer Ceruficate assued under this
regulation shall toroe part of the mandatory cleacance and inspection
documentation for an impaorter importing any of the items set out in the
First Schedule.

7. (1) A producer shull apply o the Authority for registration as
w producer in Form C as set out in the Second Schedule and pay the fee
setout in the Third Schedufe.

Extended
praducet
respunsibilicy

lees

Repisteation of
producets.
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(2) The application under sub-regulation (1) shall he
accompanicd by the following documents —

{a) acopy of the Registration Certificate issucd by the Registrar
of Companics:

(M a docament indicating the poods. product and packaging
introcduced into the country: and

{¢) prool of paymen! of the requisitc [ce.

(3) The Authority shall. within fourtcen days of receipt of an
application for registration under this regulation —

{a) approve the application:
(b)Y request for Mrther particulars: or
(c) reject the application.

(4) The Authority shall. in writing. notfy the applicant ol iis
decision made under sub-regulation (3). within seven days of making
the decision.

(5) Wherce the Authority approves the application for registration
under sub-regulation (3)(a). the Authority shall issuc to the producer a
Registration Certificate in Form D sct out in the First Schedule.

(6) Where the Authorily rejects the application for registration
under sub-regulation (3)(c). the applicant shall have a right to appeal to
in accordance with section.

8. (1) Every producer shall, upon registration. fulfil the
obligations sel out in regulation S either individually or collectively
by —

(a) selling up an individual producer responsibility compliance
scheme: or

(b) joinmg a collective extended  producer  responsibilily
compliance scheme.

(2) A producer may transfer part of or the entire extended
producer responsibility  obligations, subject  to  a  mcmbership
agreement, 10 a collective extended producer responsibility compliance
scheme through a produocer vesponsibilily organisation. in which the
producer takes membership.

(3) Despite sub-regulation (1), the lack of an established extended
producer responsibility compliance scheme shall not exempl a producer
from the extended producer responsibility obligations under regulation

3

9. (1) The Authority shall register extended producer
responsibility schemes as—

{n) individual producer responsibility compliance  schemes
where there is a single producer: or

Extended
producer
responsibiliny
ohligalions

Regisiration of
extended producer
responsihility
schemes.
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(b} collecuive producer responsibility comipliance schemes where
there s nwore thun one producer.

(2) For the purposes ol sub-regulation ()b}, the collecuve

schemes shall be estublished on the basis ol similaciy of products, their

uses and the nuture of waste arisiy therelron.

(31 The registered extended producer responsibility scheres shall

establish appropriate mechanisms wnd structures (or the nanagement of

cuch product under its respectuive category.

L0 (1) For the purposes ol cegubation Y, w producet shadl apply

to the Authorty for registration of an individual extended producer

respousibility compliance scheme w Form E as set out in the Second
Schedule and pay the fee set out in the Third Schedule.
(2} The application under sub-regulation (1) shall be
accompunied by the following —
(1) adeclaration that the applicant is the producer of the product
in the country:
(b) wcertilicate of conformity issued by the relevant aathority in
respect ol the products produced by the producer:

(¢} a copy of registration certilicate from the Registrar of

Companies:

(d) w copy of the producer’s extended producer responsibility
plun;

(¢} copres of ugrecments cutered mto with appraoved  wuste
service providers: aued

(1) prool ot payment ol the tequistie fees.

(3) The Authority may, within (ourteen days o receipt of an

application for registration ander this regulation —

(i} approve the applicaton:

(b)) request for further particulars: or

(<} regect the applicaton

{+) The Auwthority shall. in writing, noufy the applicant ot its
deciston mude vader sub-regulation (3), within seven days ol muking
the decision.

(5) Where the Authority approves the applicaton for registration
under sub-regufation (3)(a), the Authority shall issue o the producer
Registration Certificate in Form F us set out in the Second Schedule.

(L. (1) A collective  extended  producer  responsibility

organisation  shall. before implementing  an  extended  producer
respoasibility on behalf of its members. apply to the Authority for

registration in Form E as sec out in the Second Schedule and pay the fee
set out un the Third Schedule.

Regnsttation af
wdividual
eatended producet
responstbilicy
catmpliance

sclietes

Requiements ta
regittation af
pruducet
responstbility
acgadization.
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The application under  sub-regulation (1) shall  be

accompanied by the following —

{a)

(h)

(1)
)
(k)
M
(m)
(m
(0)
(p)

{Q)
(r)

(s)

prool ol rcgistration by the Registrar of Companics under the
Companies Act:

a certilied copy of the most recent register of the members of
the exiended producer responsibilily organisation:

copies of the Extended Producer Responsibilily Regisiration
Certificates wssued to cach member of the extended producer
responsibility organisation:

certified copy ol agreements with the approved wasle service
providers.

a copy of the extended producer responsibility fee siruciure
agreed among the members of the extended producer
responsibility organisation:

a progress report on achicvement of sct targets. in case of
rencwal of registration:

a copy of the annual Extended Producer Responsihility audit.
in case of rencwal of registration:

report conducted by an independent auditor approved by the
Authority. in casc of renewal of registration:

a list of the dircctors of the company issued by the Registrar
of Companics:

a copy of the PIN Certificate issucd by the Kenya Revenne
Authority:

a copy of a lease agreement or proof of ownership of the
facility of operation:

an extended  producer responsibility  plan  prepared in
accordance with these Regulations:

a budger or financial plan for the extended producer
responsibility scheme:

a copy of signed minntes of the mecting adopting  the
updated extended producer responsibility plan signed by
representatives ol products within the category:

an organogram [or the producer responsibility organisation:
work plan and budget for the coming year:

certified copy of annual audited financial accounts:

copy of a dispute resolution mechamism for the members
participating in the extended producer responsibility scheme:

a copy of the Memorandum of Association of the company
declaring that the sole business of the company is 10
undertake extended producer responsibility obligations on
behalf of the members; and

3059
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(1} prool ol payiaent of the refevant fees

(3) The Authority may, within fourteen days of receipt of wn
application for registration under this regulation —

(ai upprove the application:
(b} request [or turther particulars: or
(¢} reject the appheation.

(4) The Authority shall, in writing, nouly the applicant ot s
decision made under sub-regulation (3), within seven duys of making
the decision.

(5) Where the Authority approves the application for registration
under sub-regulation (3)(a), the Authority shall issue o the producer a
registration certilicate in Form F as set out in the Second Schedule.

(6) The ceruficate of registration issued under sub-regulauon (5)
shall indicate the extended producer respounsibility number.

(7} A producer shall not switch from one collective extended
producer responsibility scheme e another unless at the beginuing of «
new contract yewr and after giving w three mwonths’ notice o the
collective extended producer responsibility scheme und copytug the
saate o the Authorty

(2 i) The regstrauon ol wre wdividual extended  producer
responsibrhity compliance scheme shall be approved by the Authority
for @ waxmum pertod ot four years. which shall be renewable. on
condion that  the producer  demonstiates praol ol operationad,
techmcal, managerial and financial capacity o meet their extended
producer responsibility obhigations and the national targets.,

(2) The registratuon ot w producer responsibility organisation shall
be wpproved by the Authoriy for a maximuwmn pertod of four years,
whielt shall be renewable, on condition that the producer responsibility
organisation demonstrtes weehneal, manageral, hnancial and stadling
wnd operational capuacity o fuftil the requirements set out e the acucles
of assoctution and agreements set by the members and stakeholders in
the value chain.

[3. (1} The Authority muy revoke. suspend or cancel an
extended producer responsibility Certilicate of Registration il the
individuai extended producer responsibility compliance scheme or the
producer respounsibility organisation does not comply with statutory
requirenents or fails 0 meet the national trget set out tn the extended
producer responsibility agreement entered into by the parties in the

collective scheme

(2) An extended producer compliance schewe whose Registraton
Certthicute lizes been revoked may apply to the Authority [or registration
upon compliance with the conditony setout in the revocation.

4. (1) A producer or prodacer responsibility organisation shall,
upon registeation, apply w the Authority tor an wnnual operatng licence
in Futm G s set out i the Second Schedule and puy the fee set out

Appravad of
catended praduce:
teaporshility
cattiplce
saletee by
Authorty

Revacauan,
SUSPLLSOn Ot
caneelluton af
Certificate of
Registration.

Annual operating

lwcuee
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the Third Schedule to undertake producer responsibility obligations for
products listed in the First Schedule.

{2) An application for an annual opcrating licence under sub-
regulation (1) shall be accompanicd by the following documents —

(@) acopy ol the progress report Jor the preceding year:
(M) a copy ol the list of Directors of the Company issued by the
Registrar of Companics
(¢)  acertificd copy of current register of producer responsibility
organisation members:
(d) certified copy of agreements with the approved scrvice
providers.
(e} acopy of the Extended Producer Responsibility Registration
Certificate:
(H awork plan and budget for the coming year
{g)  proof of payment of the Tecs sel ont m the Third Schedule:
and
(h)  aduly exceuted resolution of the company.
(3) The Authorty shall. within fourteen days of receipt of an
apphication for registration nnder this regulation —
(@) approve theapplication:
(b) request for further particulars. or
(c) rejeet the application.
(4) The Authority shall. 1 writing. notify the applicant of its

decision made under sub-regulation (3). within seven days of making
the decision.

(5) Where the Authority approves the application for an annual
operating licence under sub-regulation (3)(a). the Authority shall issue
an annual operating licence in Form H as sct out in the Sccond
Schedule to individual producers’ extended producer responsibility
compliance schemes and producer responsibility organisations that
fulfil their performance standards as set out in the work plan and are
assessed 1o be of good standing by the Authority.

I5. () The Aurhority may. alter the issuance of an annual
operating licence —

(a) cancel or revoke such hcence: or

(P suspend such licence Jor snch time as the Authorily may
deem i,

where the licensee contravenes the conditions ol the licence.

{2) Where the Authority cancels. revokes or suspends a licence in
accordance with this regulation. the Authority shall indicate. in writing.
the reasons Tor such cancellation. revocation or suspension.

RUICY

Revncalinn
SHSpension o1
cancellaton nf

licence

—



3uo2

Kenva Subsidiary Legistation, 2024

(3) Where « licence is revoked, suspended or cancelled under this

regulation, the holder of the ficence shall not proceed witdh the extended

producer

producer

responsibility scheme and cuch mdividual member of the
responsibility orguanisation shall be responsible tor the

munagement of their product.

(4}

Where the Authority revokes the licence of the producer

responsibility organmsation —

(a)

(b}

an individual member of the organisation may proceed to
Join another producer responsibility organisation; and

the members ol the organsation shall nominate @n utecun
comnuttee W manage e producer  responsibility
orgamsaton for a period not exceeding six months within
wluch the  producer  cesponsibility  organisation  shall
reurgiunse tselt.

(5) For purposes of this regulation, the Aathority auy prohibit
the producer from plucmg the affected product and packaging in the

ket

16.

(i) Every andividual and collecuve extended  producer

responstbihity: comphance scheme shali, prior w0 registauon develop

and subnut w toar-yew: extended producer responsibility plun o the

Authority mdicuting the (ollowing —

(e

(b)

(¢)

(dj

(e}

(n

(2l

[UR]
(1)

)

(ki

tie baseline [or the products and packaging handled.,

plarr for safe handling, processing and disposal of oue
hundred per centum equivalent volume of products declared
by the producer:

plan o meet national targets tor reuse, recycling or recovery
operations and end of life management;

piun for continuous additionulity tn matenal recovery und
recycling including cireulurity

a collection, logisties, recycling and composting system and
end ol life disposal mechamnsim:

wodulution of extended producer respousibility membership
fees and parwmneters based on enviconmental sustunability
criteriug

w progrint on pubhic awareness and consuuier education and
mlormation on waste segregation and proper handling ol
[)US['CUIISUHICI' |)I'Ud\ICl.\:

woveritiable pad-up mewbership list,
i hist ol servicee providers and actors in the scheme;

ane eca-design standard operating procedure (Or the products

handled by the scheme:

w iechunisu of controlling bunned or dungerous substances

w products handled by the seheme:

Extended
producer
rexpuasiblicy
plag

o

\J
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(h o annnal reporling mechanism.

{m) a plan or projection on training and capacity building of
members and actors in the scheme.

(M a schedule on monitoring of members. prodnel traccabilily
system. inspections and compliance with these Regulalions:

{e) 2 model ol financing the scheme integrating Tinancial flows
10 the entire value cham aclors: and

{(p) any other actions nccessary for cxccution of responsibility
requested by the Authority.

(2) Every producer responsibility organisation shall submit an
annual work plan and progress seport 1o the Authority.

17. A producer responsibilily organisation shall— Produocer
responsibility

O1EANIsAlONS
obligations
(@) at an agreed upon fee. he responsible for executing extended
producer responsibility obligations on behall of 1ts members:

(b) undertake market development  Tor  the sccondary  raw
materials market of the products under their scope:

(¢) establish research and development programs with registered
research inshtutions on emerging 1echnologics 1o improve
material recovery. removal o pollutants and  clfective
systems for handling posi-consumer products; and

{d) exceute any other obligations set by 1he Authorny  fo
purposes of ensurimg compliance with these Regulations.

1R, (1) LEach member of a collechive extended producer  Chargimg and
responsibility  compliance  scheme  shall pay  extended  producer  ™Modubinm of
eSpORSIBINtY. Tees: caleulated tsinp 1l e A YerRatanei extended prodnces
responsibility Jees, caleulatec using the same paramelers for all the foaponsinilily
producers in a given scheme. varying from one producer to another, foek.
taking into account the —

(2) quantity of products introduced to the market;

(b) existence of mechanism for segregation of products at
source:

(¢) recyclahility and recoverability of the products;

(d) existence ol markets for usc of producer’s secondary raw
material;

{¢) absence or presence of hazardous or nonc hazardous but
disruptive additives:

(N products with or withoul deflined environmental fool prints:
and

(2) fnlfilment of extended prodncer responsihility obligations

{2) The collective extended producer responsihility compliance
scheme shall subnut 1o the Authority extended producer responsibility

93
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REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISIGN
MILIMANI LAW COURTS
PETITION NO. OF 2025

N THE MATTER OF ARTICLES 2(4),2(5), 2(6), 10, 19, 20,21,22, 23, 35. 36. 42,
A6, 47. 69, 114, 165(3), 201,209 AND 258 OF THE CONSTITUTION OF FKENYA,
2010

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA ([PROTECTION OF RIGHTS
AND FUNDAMENTAL FREEDOMS) PRACTICE AND PROCEDURE RULES

AND

{N THE MATTER OF SECTION 5, 5A, 6, 7, 8 AND 13 OF THE STATUTORY
INSTRUMENTS ACT, 2023 (CAP 2A)

AND
IN THE MATTER OF THE FAIR ADMINISTRATIVE ACTION ACT, 2015
AND
IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT ACT,2022
AND

IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT {(EXTENDED
PRODUCER RESPONSIBILITY) REGULATIONS, 2024

AND
IN THE MATTER OF PUBLIC PARTICIPATION AND LEGITIMATE EXPECTATION.
AND

{N THE MATTER OF: THE DOCTRINES OF NATURAL JUSTICE,
CONSTITUTIONALISM, RULE OF LAW AND VOID FOR VAGUENESS.

BETWEEN
O O AU 20 B R L S R I B e ool e L b e PETITIONER
AND
MINISTRY OF ENVIRONMENT AND FORESTRY iirviiiiienienirnnnas 15T RESPONDENT
THE NATIONAL ENVIRONMENT
VIANAGEMENT AUTHORITY .ocoiirmirianenimrraeiensirerenerrerrsnsness 2v> RESPONDENT
THE ATTORNEY GENERAL..c.coviiirnimnarieiirisan s nenaesees 3RD RESPONDENT
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THENATIONAL-ASSEMBING. . = 0 TH S (G e 4™ RESFPONDENT

AND

ALCOHOL BEVERAGES ASSOCIATION OF KENYA............ IsT INTERESTED PARTY
KENYA ASSOCIATION OF MANUFACTURERS................... 2NE INTERESTE D PARTY
THE SENATE ... olces rloiain sl o s i s i 3’0 INTERESTE D PARTY
KENYA NATIONAL CHAMBERS

OF COMMERCE AND LNIDNSIRRE ot i Som il R et 4TH INTERESTEXD PARTY
THE'COQUNCIL ORIGOUERNORS .. o sieiasui oo ST INTERESTED PARTY
KENYA PRIVATE SECTOR ALDIANGCE, o e v iy ey 6TH INTERESTELD PARTY

PETITION

TO: THE HIGH COQURT OF KENYA
NAIROBI

The Humble Petition of SOLLO NZUKI of P.O). Box 45707 ~ 0010Q Nairobi within the

Republic of Kenya is as (ollows: -

A. DESCRIPTION OF THE PARTIES

1. The Petuoner 1s a male Aduit of sound el residing and working for gain ina Nairghi
withuny the Republic of Kenya. His address for service is care of Miller & Company

Advocates, 8 Floor, Flamingo Towers, Mara Road, Upperhill, P.O. Box 45707 -

00100, Nairobi, Kenya. Email: - i L lnidyeli it}
2 The 1= Respondent s governmen munseey charged with the respons dadity of

lorsmwlating and oversceing policies on environment and forestry in Kenya and has

its registered olfices at Nairobi within the Republic of Kenya.

3. The 2w Respondent is a statutory agency mandated under the Environmental
Management and Coordination Act (EMCA) 1o oversee and enforce environmental
regulations and compliance in Kenya and has {is registered oflice at Nairobi within
the Republic of Kenya.

4. The 3¢ Respondent is the Chiefl Legal Advisor to the Government aad has its
registered offices at Neurobi within the Republic of Kenya.

5. The 44 Respondent is a constitutional organ mandated to scrutinize legislation and
exercise oversight in accordance with Article 94 of the Constitution and has its

regestered oflices at Nadrobr within the Republic of Kenya.
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The 1% Inlerested Party is a private sector association representing stakeho lders
the alcoholic beverages industry and has its registered office at Nawobt witzhin the
Republic of Kenya.

The 20 Interested Party 18 a private sector body and a premier representAtive for
manuiaciuring and valne-add indusiries and has s registercd office at Nawon
within the Repubhe ol Kenya.

The 3¢ Inlerested Party is onc of the two Houses ol Parhamenl establishecl under
Article 93 of the Consnttution, mandated to represent and prolect the intevrests of
countics and has its reaistered offices al Nasrobr within the Repubbe of Keny a

The 40 Interested Party is a privale secior organization estabhshed to represent and
promote the mterests ol the business commiuty in Kenya and has its regsiered
office at Nairobi within the Republic of Kenya.

The 5% Interesled Parly is a body estabhished under the Intergovernm ental Relanons
Act to represent the interests of county governments and promole consullaiion and
cooperation between national and county governments and hasits regisiered office

at Narrobi within the Republic of Kenya.

“The 6 Interested Party is an umbrella body representing the interests of the private

seclor in Kenya and has its registered olffice at Nairobi within the Republic of Kenya.

LEGAL FOUNDATIONS OF THE PETITION

4. Constitutional Provisions

_Article 2(4) provides that any law, including delegated legislation, or conduct that

is inconsisient with the Constitution is invalid to the extent of the imconsisteney

_Article 2[5) and 2(6) recognize general rules ol international law and treaties ranfed

by Kenya as part ol Kenyan Inw.

Article 10 sets out national values and principles of governance, mclhading poubhe
participation, transparency, accountabilily, good governance, and the ruie of taw
These values are binding on all stale organs and public officers when makimg or

implementing pubhc policy decisions.

Article 19 alfirms that the Bill of Rights 1s an integral part of Kenya's democratic

state and guarantees the protection of landamental rights and freedoms.
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Article 22 allows cvery persorn the right (o msutute court procecdings whei—e gy nght
ue duadanrental freedome e the Bull of Righits has been violated, is being viwlated or
5 ldeely 1o be violated

Article 23 veses the High Court witly Jurischeuon w hear and determine app-lications
for the enforcement of fundamental rights and to grant appropriate reliefs, izlcluding

declarations of invalidity, judicial review orders and injunctive relief,

JArticle 35 guarantees the right to access information held by the state an g public

bodies.

!.Article 36 protects the {reedom of association, including the right to form or join

associations.

Article 42 and 69 underscore the right to a clean and healthy environmient and

uupose duties on the State w establish a framework for sustainable envirommental
proteciuon.  However,  environmental regulation must  be lawiul, rational,
propurtaniate, and subject o procecdural suleguards,

Article 46 protects conswmers (rorm uniair (racde pracuces and arbivrary impositions.
Thice fevies umposed wider the Regulauons widirectly burden consuniers by increasing
the cost ol gouds without a legal basis or consumer protection mechanism.

Article 47 guarantees every persort the nght to administrative action thart is lawiul,

reasunable, and procedurally fair

S.Aruicle 110(3) provides that before either House cousiders a Bill, the Speaikers of

the National Assembly and Senate shall Jointy resolve any question as to whether it

is & Bill concerning counties and, if it is, whether it is a special or an ordinary Bill.

Articles 201 and 209 govern public finance and taxation. Article 201 lays dewn the

principles guiding all aspects of public finance in Kenya, emphasizing openness,
dceountabibity, and pubhe participation. In turn, Artcle 209 restricts the power to
unpose taxes and charges o Parliament.

Article 258 provides for the right of any person to institute proceedings claiming
Urat the Consutution has been contravened or s th reatenced with contravention

b. Statutory Provisions
Section 5 ol the Statutory lustrwnents Act provides that a regulation malsing
awthoriy must consult with persous hkely w be affected by the proposed

mstrument
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" Section 6 of the Statutory Instruments Act requires the preparation of a Rezgulatory

Impact Statement [RIS) for any statulory mstrument that is hkely it mmpose
significant costs on the commumly or a part of the commumliy

_Section 4{1), [2) and [3) of the Fair Administrative Action Act guaraniees every
person has the nght to admimstrative achon, which 1s expeditious, efficient. lawfui,
reasonable and procedurally fair.

Section 6 of the Fair Administrauve Action Act provides that whiere an
administrative action aifects a person, they are entitled to a writien explamation of
the deasion.

Section 4{f) of the Sustainable Waste Management Acl reguires slal<eholder
involvement in waste management decision-making.

Section 13(3) of the Sustainable Waste Management Act empowers the Cabimnet
Secretary to malke regulations for the implementation of EPR, in consultation with
stalkeholders.

Section 9(1) of the Enwvironmental Management and Coordination Act {IEMCA]
outlines the functions of the 27 Respondent such as coordinalion, enforcement, and
compliance monitonng among the 2 Respondent’s roles but does not mclude tax
or levy collection.

Section 86 of EMCA provides thal the 2r¢ Respondent may propose envirornimental
levies through the CS for approval bul nol Lo administer or collect them directly.
Section 114 & 115 of the East Alrnican Commumly Cusioms Management Act
(EACCMA) provides that all import duties and taxes musl be legislated and

implemented by the revenue authonty.

5. Article 75(4) of the East African Community (EAC) Treaty states that partner states

shall not impose new duties or levies or increase existing levies on producis traded
within the community. V

_Article 80(1) of the East Alrican Community (EAC) Treaty mandates that the pariner
states are to take measures to ensure that they avoid double taxation.

Article 161 of the COMESA Trecaly requires states to ensure thal they conclude

agreements to ensure thal they avoid doublc taxation.

FACTS RELIED UPON

The Petitioner is a Kenvan citizen and @ pubhc mierest advocale actively engaged

in matters of governance, environmental jushice, and constitutional comphance in
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reguladory  (rumeworks. [He brings this Peduon (g challenge the legzality and
canstitutionality of the Sustainable Waste Management (Extended  Producer
Responsibility) Regulations, 2024 (hercafter “the Regulations?].
The Petivoner avers that o1 or about 4 November 2024, the Cabinet SCL_‘I'CL&U‘}' of
the Ministey of Bnvironment, Chimate Change and Forestry, published Legral Notigce
No 176 gl 2024, cacing e Sustanable Wasie Mutugenierit {Extended g2 udueer
Resporsibility Regulauons, 2024 (hereafter “the Reg ulations?),
The Regulauons were made pursuant to Scction 13(3) of the Sustainab le Wasrte
Meautagement Act, 2022, and purport to mwoduce an Extended Producer
R(.:s[.)()nsibi[i[)-' (EPR} regime requiring ull producers, importers, and brandl owners
of specificd products tw subscribe (o Producer Responsibility Organization s (PROs)
and o make monthly and per-item finaacial contriby uorns.
Kegalation 21 und Schedule 2 of the satd Regalations unpose:

< A monthly weaidatory paymend by producers o desigrated PROs

b Ancco-levy of Ksirs, 150 pet ttent of packaging nuderial or unparted products:

¢ A provison awthoring the 2 Respondent o retain 5% of total collections

lrorn PRUSs [or admustrauon and enlorcemerit.

2. Despite the signilicant (iscal ard cconomic umpact of these Regulatons, the Cabinter

Sceretdary and the st Respondent did not conduct a, Regulatory lmpact Assessment
{IRIAT as requured by Secuon 6 ol the Statutory Instruments Act, nor did they publbish

s S

or circulate any such document for seru tiny or public comment.

-Furthermore, the process leading to the enactment of the Regulations was devoid of

meaningful public participation, contrary to the requirements of Articles 10 and 118

the Cunsututon and Section 5 of the .Q:LElLLlLOL'_\," Instruments Act, There were no

o

v
public forwms, stakeholder meetngs, or consultations with aflected mdustry actors
The term “per item?”, used: w define tre basis of the Kshs. 150 cco-levy is vague and
uudelinied e hothy the Regulations and the parent Act. This opens the door to
snleay aaterpretation and enforcement contrary to the doctrine of legal certainty
and Ure fghi W ke adminstiratve acton wider Arucle 47,

e ceu-levy s sinelae o e propused cou-levy that was i the rejected Finance Bill
2025 it saught W levy w Kshis, 150 G on unported plastc packaging as well as «

fevy un Dattertes that has heen similarly placed in the Furse Schedule of the unpugned

Kegulauons
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46.Additionally, the 27 Respondent’s role in the collection ol the cco-levy and the
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retenton of a 3% administratve cut constitules an ulira vires exercise ol power. and

ve meonsistent with both EMCA and the Public Finanee Management Act

1

7 The 2»t Respondent 1s not mandated 1o levy import Jees nor enliect aryd reiam

collections from PROs under the Environmental and Management Acl and the

Sustamable Waste Management Act

“The levies imposed under the EPR Regulations duplicate exisling fiscal oixligations

alreacy paid by producers and imporiers under other statutes, inclading

4 The Bast Alrican Community Customs Managemenl Act [EACCMA):

b, The Excise Duly Act and other trade-related mstiuments.
Further, the eco-levy of Kshs. 180 per unit of packaging matcrial on imported
products is charged al the point of entry and the mandatory monthly payment to the
PRO’s is computed based on the sales made. This means that the manulaciurer or

producer 1s charged twice for the same items.

This resulls in double taxauon, which is unlawlul and unconstitutional., causes a

distortion ol the cost of goods and creates a barrer 10 trade, especially for imporied
products, contravening Article 210 of the Constitution and Kenya’'s obligaticias under

Article 80(1) of the EAC and Arucle 161 of the COMEBSA treabies.

The sudden imposition of the EPR Regulations, withont 1ransitional provisions or

stakeholder engagernent, defeated the legitimate expectation of aflected parties that
new environmental regulations would be:

a. Reasonable and proportionate;

b, Anchored in legislative rameworks;

¢ Ahgned with previously established compliance systems under EMCA: and

d. Preceded by struciured, melusive cialogue with stakehaolders.

I view of the above, the Petitioner 1s aggrieved by the unconstitutional, procedurally

defective, and economically punitive nature of the EPR Regulations. and seeks
judicial intervention Lo safcguard the rule of Jaw, publc accountability, and the
conslitutional imits on exceutive and regulatory power.

VIOLATIONS OF THE LAW

The Respondents failed to conduct genuine, open, and inclusive public participation

prior to enacting the EPR Regulations contrary to Article 10 of the Constitution. No

public nobices were issued, no mdustry consnltations held, and no records of
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stalceholder chigagement availed. This breached the national values of transpaurency,
cecutttadnhity, qudd ot Laipatiag.

The Regulauons were nuplemented  withow clarity, precictability, or Proc eclural
LUraess w conlraventon (o Artcle 47 and Secuon 4 of the Faprp Administratican Act,
The wsie of vague ter thnology ke “per item” s not defined and is void for VAZU Sriess
There was no YPperiunily tor allected persons o comment, seelk clarification . gr be

freard, thierchy violaung the right t fair adminisragive action.

S The Begadutiuns were considered by the Nutioral Asscubly without (he ConcuL rence

ol the Speakers of the Natonal Assembly and Senage as to whether it is y4 Bin
catiCertinny, cuiities wnd, 1 i 15, whether 1t (s u specral or an ordurary Bill Cortrary
to Artcle 110(8) of the Constituuon of Kenya

The Respoudents violated Article 201 of the Constitution, which secs gut the
priaccples of public [ance, mcluding openness, accountability, aand Public
participauon um financial maters, The mposition of financial obligations under the
EPR Regulations without public consultation, transparency, or legislative SCrutiny

alfeuds these pricciples and amounts (o uncoastituuonal fiscal conduct.

CArtcte 210(1) of the Constitution provides that no tax or licensing fee may be

aaposced, wawved or varied eXCEpL s provided by legislation. The Responcients
auposed lax-like charges through executive lat, without cnabling legislauon or
fraviicancacary approvad, i clear breach of constitunonal saleguards

145

The Regadations were provialgated withoul due Fegard o Sections 5, 6, | I, and 13

ol tie Stdutory strunen s Act, te, without & Regulatory Impact Assessrent (RIA)

cqured wader Secuon 6 and without public parccipauon under Scecuon 5. This
renders the Regulations procedurally unlaw(ul and invalid.

By promulgaung delegaced legistaton that contradices consututonal safeguards on
taxaton, pubbe oeeice, ad legislatuve process, the Respondents acted ultea vires
and violated Argele 2(4) of the cunsttution. The Consutution 1s supreme, and any
lww or coniduct inconssient with i is voud to the extent of the inccmsistency.

Phe mandalory registration with a Innited number of Producer Res;ponsxhi{it_v
Urgamzations (PROUs], coupled with fixed monthly PAYIENts, amounts o coercive
assgcraton and thereby mlringing the frecdom of association of affected producers,

manulacturers, and nmporters as provisioned under Article 36 of the Consutution.
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While environmental praotechion is a conshitutional imperative, the approach aclnpied
m the EPR Regulations lacks proportionality. lechnical jusnification, and oroper
stakeholder engagement. This undermines  sound environmental gover nance
envisioned under Article 69 of the constitution,

Siakeholders had a legiimate expectation that the new regulatory frameworlc wnder

he Sustamable Waste Management Avt, 20722 would be harmomzed witis the

previously drafted EMCA(EPR) Regulations, developerd transparentlyv, miormed
existing BEPR mechanisins and implemented 1 a phased and consultative ma.aner
The impugned Regulations wviolated s expeclation and introduced abrupt.
punitive, and non-consultalive obhigalions.

RELIEES

A declaration thal Regulations 3.4, 6,7, 10, 11,14, 18, 23, and the First Scheduic
of the Sustamable Waste Management Regulations, 2024 [Legal Nolice No. 1706
ol 2024) are unconsututional, illegal, null and void for violatmg Arhicles 2{4) L 10,
a7, 201 and 210 of the Consutution vl Kenya.

An ocder of prohibition restraining the 1% and  27¢ Respondenls from
inplementing, applying, or enforcing Regulation 3,4,6, 7, 10, 11, 14, 18, 23 2md
the First Schedule of Sustainable Waste Managemenl (Extended Producer
Responsibilily) Regulations, 2024 or any part thereol, or [rom collecting or
demanding any payments, levies or compliance rising [rom them

A declaration that the imposition of the Kshs. 150 per item cco-levy anrd the
monthly payviment to Producer Responsibility Orgarizations (PROs) under the
irst Schedule of the said Regulations constitules an unlawinl 1ax imposition
that 1s in violation of Article 210 of the Constitution.

A declaration that the 1% Respondent lacks the constitutional and statutory
mandate, as provisioned under Scction 9(2) (1) of EMCA, 1o admimster, reimmn or
collect any hscal levies or laxes, and hat its enforcement of the Regulahons is
ulira vires.

An order of certiorari quashing the Sustainable Waste Management [Extended
Producer Responsility) Regulations, 2024 |Legal Notice No. 176 of 2024} i their
enurely.

A declaration that the Respondents violated the Pentioner's and stakeholders’

constiutional nghts to lar admmistrabive acthion under Arucle 47 of the
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Consutuaon, [reedom of assocration under Article 36 of the Constitutiors acceess
o tdurninaton under Acucle 35 of the Consttuuon, and puble particip auon as
pruvisivned under Acyche LU ol the Constttton and Sccuoun 5 and & of the

Stalilury fstraemer s Act, and breachied the legitimate expectation of allecied

stakcholdecy

11, A dedclaratiun that e quashing e Sustamealb]e Wasie Metiagenent (Extended
Producer Responsibility) Regulutons, 2024 (Leged Notce No. 176 of 2024 for lack
of cuntcurrence between e Speadcer of the Nutionat Asscubly and the S Spealer
uf the Senate contrary o Arucle L1O(3) of e Constitution.

el Custs ol thrs Peution
1x Any oter relef or uxdub this Honourable Court may deem fit and just to grant,
DATED at NAIROBI this (3 O day of Ap ol 2025,

- sy

MILLER & COMPANY
ADVOCATES FOR THE PETITIONER

DRAWN & FILED BY:-

\.‘um_.'.um) .\E.f\’l_l('-’\(('h,

laar, (*'!uzuu';;;u Towers,

Meea h‘.’u'm‘i Upperlull,
PO, Bax 45707 - 00 [OQ,

NAIROBI.

Vsed it stepilerid v ilo s G

TO BE SERVED UPON:

o

L

flie Hunwurabie Attor tey Generad,
The Stde Law Ollee, Shieris House,
Nairobi.

Muuscry of Environment and Forestry
NHIF Building

Ragati Road, Upperhill

#.0. Box ’U' 26-00100

Nairobi.

Teleplhione 020-2730808 {9

The Nauonal M lanagement Authory,

Pope Road, South C, ot Mombasa Road,
PO BAX 678349-0U" 20U,
Nuirobi

Page 29 of 40



<

6.

=1

10.

The Nanonal Assembly
National Assembly, Parhament Buildings
P.O.Box 41842

B hiamient no
Alcohol Beverages Associaton ol Kenyi,
P.0O. Boc 59826-00100,

Nairobi

The Kenya Association of Manufacturers,

15 Mwanzi Road, Westlands,

Nairobi.

Kenya National Chamber ol Commerce and Industry
Telkom Plaza-Orange House 2nd Floor, Ralph Bunche Road,
Phone: +254 203 927 000

Eraail v kenyachinberor ke

Counctl of Governors

Deita Corner, 2nd Floor, Opp PWC Chiromo Road,
O Waivaki Way, Westlands

Nairobi.

Phone. +254 {020) 2403313/4

Email: sniivce oy oo covrespondlens gl o Nofeovernnts e

The Senate

Clerk's Chambers, The Senate, Parliament Buildings
P.0O. Box 41842-00100

Nairobi.

Phone: +254-202848000/+254-203261304

Email: cleriesenateaparinment.go e

Kenya Private Scctor Alliance

7 Tloor. Sonth Tower, Two Rivers, Limuru Rd. Narobi.
P O. Box 355H-00100

Nairobi.

Phone: +254202730371)2]+254720340949) 07235000079 +2542087206201 1|

Email: ERIIENIS HE Do e ST Sy
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REPUBLIC OF KENYA
IN THE HIGH COURT OF KENYA AT NAIROBI
CONSTITUTIONAL AND HUMAN RIGHTS DIVISION

MILIMANI LAW COURTS
PETITIONNO. __ OF 2025

IN THE MATTER OF ARTICLES 2(4/,2(5), 2(6), 10, 19, 20,21,22, 23, 35, J6, 42,
46,47, 69, 114, 165(3), 201,209 AND 258 OF THE CONSTITUTION OF K ENYa,
2010

AND

IN THE MATTER OF THE CONSTITUTION OF KENYA (PROTECTION OF RIG
AND FUNDAMENTAL FREEDOMS) PRACTICE AND PROCEDURE RULSQ

AND

HTS

£

IN THE MATTER OF SECTION 5,54,6, 7,8 AND 13 OF THE STATUTO RY
INSTRUMENTS ACT, 2023 (CAP 24

AND
IN THE I\flAT’L‘ER OF THE FAIR ADMINISTRATIVE ACTION ACT, 201
AND
IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT ACT,2022
AND

IN THE MATTER OF THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIRBILITY) REGULATIONS, 2024

AND
IN THE MATTER OF PUBLIC PARTICIPATION AND LEGITIMATE EXPECTATION.
AND

IN THE MATTER OF: THE DOCTRINES OF NATURAL JUSTICE,
CONSTI'I‘UTIONALISM, RULE OF LAW AND VOID FOR VAGUENESS.

BETWEEN
SOLLONZUKL oo imeni e o e i s PETITIONER
AND
MINISTRY OF ENVIRONMENT AND FORESTRY ... oot LSt RESPONDENT
THE NATIONAL ENVIRONMENT
MANAGEMENT AUTHORITY ................. Bt o e 200 RESPONDENT
THEATTORNEY GENBRAT ) Seden 00 (o s e L v o 3K RESPONDENT
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THE NATIONAL ASSEMBLY .ottt e 47 REST"ONDENT

AND

ALCOHOL BEVERAGES ASSOCIATION OF KENYA............ 1STINTERESTEID PARTY
KENYA ASSOCIATION OF MANUFACTURERS..........ooeiene. 2" INTERESTEID PARTY
0= & DD 01 172 N B O PP SRR R R TR TSRO 3RO INTERESTEID PARTY
KENYA NATIONAL CHAMBERS

OF COMMERCE AND INDUSTRY oottt 4" INTERESTED> PARTY
THE COUNCIL OF GOVERNORS ..ot ae 57H INTERESTED PARTY
KENYA PRIVATE SECTOR ALLIANCE «..coooviiiiiiananns SeRESn 611 INTERESTED PARTY

SUPPORTING AFFIDAVIT

| SOLLO NZUKI of P.O Box 45707 - 00100, an adull male ol sonnd mind, resiching
and workimg for gaim in Nairobi, Kenya i the Republic of Kenya, make oath and staie
as follows:
1 THAT ! am the Petihoner/Applicant herein henece competent to swear this afhdavi
3. THAT this alfidavit is sworn i support of the Application and Petition heron
4  THAT | have perused the Apphcation herein and confrm that the facts siated
therein are true and correct.

THAT | hereby realfivm and solemnly repeat the acts and averments siated and

U1

meluded in the Application, mecluding each ol the paragraphs {indnadaally as well
as curnuinnively), and solemnly state that the facts therem are irne and 10 1y own
knowiedpe, miormauon and behel and as advised by my advocates herem

6. THAT the Sustamnable Waste Manugement (Extended Producer Responsibihily)

Regulations, 2024 were gazetled on 4 November 2024 withoul pubhc
participation.jAnnexed and marked as NG-1 is a copy of the Regulations]
2025 calling producers to Tamihiarize themselves with the prowisions of these
regulations and takce the necessary steps lor comphance {Annexed and marked as
NG-2 is a Public Notice dated 15t January 2025 issued by the 29
Respondent).

8. THAT the 277 Respondent seeks 1o implement the Sustamable Waste Management
(Extended Producer Responsibility) Regulations, 2024, as evidenced by the pubhe
holice issued on 18" February 2025 calling producers, mchichng importiers.
manufacturers and brand owners, to comply with the smd Regulabions (Annexed
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and marked as NG-3 is a Public Notice dated 18th February 2025 issued by
the 2«¢ Respondent]

THAT thic worcmentoned regulutions woere gazctied without adequate wi d proper
public parucipaton i contravenuont ol the Constitwtion of Kenya, Stawutory
lnsuwments Act and several other Acts and laws

THAT despite numicrous attenipts by stalkcholders to discuss the impacct of the
above-rentwned regudations witdn tic e 3 Respondents, the Resp ondents
leove Leaded Lo micorporate wy public concerns (rom concerned stakeholciers and
e publie at facge v even conduct proper public partctpatione.

THAT | cutt advisced by my advocates hercn that the 13t and 294 Respoanderies have
isled w conducet proper pubhce partcipation in boe with the Consututwon of Kenya,
Stattutory Instruments Act and the Sustainable Waste Management Act.

THAT it 1s aur uncontroverted et that Arucles 10 and 118 of the Constitwition of
provides for public partcipation and involvement of the public in the

henty

'
1

n

legislauve alleurs ol the counury.

THAT e Sustaittable Waste Management Act under Scetion 23 provides for pulhe
cortsultatton and peartcpaton r accordance withe the princples set aut un the
Secand Schedude.

THAT the Sustainuble Waste Management Act under Section 33 states thay the
Cabstiet Scoretary mey, m consultation widtd: the Authority, make regulations tor
te Detter carryiug mito effeet of the provisions of this Act and thal under Scction
3303 1c], that the prneiples and standards applicable o the regulations  made
under Uis section shall be those set out 1 the Interpretation and General
Frovisans Act (Cap. 2§ and the Statutory Instruments Act (Cap. 2A).

THAT 11wt unconitroverted luct that Secuon 5 ol the Statutory Instrutnents Act
provides Uind belore a repalation-making autharity makes a statutory instrument,
wiieh 1s hikely w have a direct, or @ substanuad mdirect effect on business, or
restrict competiorn; the regulaton-making authority shall malke appropriate
consultations with persons who wre hkely (0 be alfected by the proposed
qestrieereerid

THAT Scctive O ol the Statatory nstraments Act provides meadates thae o @
sruponed stdatory astrawent s hilkely wo unpose stgiulicartt costs on e

oty or @ paet of the commeatity, the regadaton makng aathorey shadl, prior
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22.

to nolang the statutory nstrment, prepare a regulalory mmpact staleyraent about
the msirument
THAT the fmlure to subject the Sustmnable Waste Management  {lExicnded
Producer Responmbibity) Regulations, 2024 1o consull wilh ihe public s an affront
1o the night to pubhe partcipation ander Article 10 and 118 of the Cons ttanon of
Kenya.
THAT the ailure of the 200 Respondent to provide a regnlatory impaci siajement
on the Sustanable Wasle Management [Extended Producer Responsibiliyg
Regulations, 2024 is a violatnon of the might of access to mformatnion und er Article
35 and public participation under Article 118 of the Constitution of Keny a
THAT the Susiamable Wasie Management (Extended Prodncer Responsiihiv
Regulanons, 2024 dilfer wvastly from the Environmenial Manapom ent and
Coordmation (Extended Producer Responsibility) Regulations, 2021 winich had
been subject to public participation. {Annexed and marked as NG-4 is a copy of
the dralt Environmental Management and Coordination [Extended Producer
Responsibility) Regulations, 2021)
THAT the 2021 Environmental Management and Coordination {Extended Produces
Responsibiny)  Repulations were  developed prior 1o dhe enactment of  the
Sustamable Waste Management Act, 2022
THAT aler the enaciment of the Sustamable Wasie Management Act, the
Respondents changed the anchor ol the Extended Producer Responsibility
regulations to the Sustamable Wastle Managemenl Act from the Environmental
Management and Coordination Act.
THAT a cursory glance of the Sustamable Waste Management [Extended Producer
Responsibility) Regulations, 2024 and the DBEnvironmental Management and
Coordmation [Extended Producer Responsibibity) Regulations, 2021[heremnafter
referred 1o as the "EMCA {EPR) repulations”) Inghlighls that the Iv Respondent
proceeded to amend the followmyg clauses:
t Regulation 6 on extended producer responsibihity fees was added mimposing levies

on importers ol Imished products;

1

iReeulanon 7 on rewistration ol producers was added smposing levies on

registranoen ol producers;
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e The Fiest schedule was amended o mclude (ees for tuported fuushed poads

ogether with the “amount per item?;

. The  Sustainable Wes Le Management (Extended  Produce: Rcsm;_ummtmy}

Regulations, 2024 omitted the roie of e County Government us Pre o pused in
EMCA (EPR) regulations;
v Regulution 16 of the EMCA (EPR} regulations on use of fees paid to tie Producer
Resporsibituy Urgatuzations (PROs) hughlighted Low the fees were 1o be gsed.
There was 1o clause tchicatng that the PROs would tiave o remut 5% aot” e fees
calicoted tu the 2 Respondent as per Regulation 18(3) of the Sustammalb Ie Waste
Matiagement (Exiended Producer Respousibiliy) Regulatons, 2024,
Regulution 18044 of the Sustantable Wuste Manugement (Extended Producer
Kespaunetidity Regulations, 2024 introduces the tenm Restoration Fund us
establishcd under Sceuon 25 of tie Sustauabic Weste Mewiagenient At 2022
e terme s 1ot present i he Sustadnable Waste Maunagement Act, 2022 ynq 15
therelore not legally anchored.

The Soih Schedule of the EMCA (EPR) regulations Proposed w lee of Kshis | 10,000

Vi
and Kshis 5,000 for registration and renewal of EPR annual operating licenees for
collective and individual PROs respectively. The Sustainable Waste Management
{FExtended  Producer Responsibility) Regulations, 2024 amended the fees
registraton and renewad of EPR annuwed upetaling Leences w Ksles. LUQ,u0u
without any public partcipation

23 THAT these wnenduotents, nigoduced alter the public had already partcipated

[ NO.

‘_'|

fwroan cacher version ol (e Regulaaony, {'Luld;uncmtu‘ alter the subistance and

d npact vl tie Kegalatons, Uoas Aecessitating fresh public paricipation qaid
CutisGitatian
THAT e ceaendinent to remaove the role ol the County Government wes a ploy

Lo reatave the oversight ol tie 3+ iterested Party
THAT tlie Sustiatiadile Wiste Muorapewent (xtended Py odieer RL::i;)UL‘L:I{hﬁn_y)
Regututions, 2024 secles 10 HIpose (llspmpuz‘rzun.~‘|lvly Ligh fees, some of which

will amount e double taxation as lollows:

T e e —

AMOQUNT ]

I PRODUCT
’ (KShis)Per itern
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ﬂT—WﬁP;)ci(—a‘s:mg for non-hazardou s—];r'gc'l'ﬁ cts {plastics, aluminium. 1150 i
{ !
composite, paper and its corrugales, glass, cardboard and k [
| carton). :
‘ Hazardous products’ packagmg (Industnal chemicals, ol 1150
and lubrcants, pharmaceuneals, agrochemicals, vetennary,
; P cosmenics, pannts and solvents). treaied wood and ;
: agncultural Nlms. ?
‘ | ;
' 3 ﬂ-?ﬂéi—;‘}n'n;ni and Electrome E,Cn—l;li_m(m : '1\71—,'-'1}7,,i_\_:—f;\-{{{n B ‘ 130 e
:; Quwitches, thermostals, Batiery and Accumulalors
i
i ! :
I3 | End of life motor Selits Sulohobies, sperans, &t [ 150
| | i
i ] locomotives. T
ey |
B T oeen b B T
|5 Non packaging items (Plashics. elass, paper, cardboard), f 150 i
: | Furniture jexcept wooden, metallic). Rubber and Tyres. 1
| i i !
‘ . toxtiles. leather, artificial hair, diapers and sanitary towels. ,
e ? 3
e = | i

5 "OTHER FEES IMPOSED ON PRODUCERS |

L Registration as a snembo of o Producer Responsibilily Scheme -Kshs.50.000-

i
D ikshs 10,000

Annual Licence as a member ol o Produce Responsibility Scheme-Kshs. 50,000

| Monthly Extended Producer fees (o @ Producer Responsibility Scheme - Based on |

i

i st
|

|

!

f : : ,

1 the quantily ol products miroduced (o the marlket:

[ RS Tl e e e e e T e e N T
| import fees for finished goods & packaging materials-Kshs 150 per atem i
{ |

11 Shl el

26, THAT the Sustamable Wasle Managemenl (Extended Producer Respensibiliiy)
Regulations, 2024 [al to take into account other taxes levied on products
incluchng Value Added Taxes on finmshed products as well as excise duhes on

imported matenals.

Page 36 of 40



3

Ca

0.

" THAT (he Sustamable Wasle Management (Extended Praducer Rc:sponsibiht.v)

Regulations, 2024 ful wo take into account thar Article 75(4) of the Bassy Afncan
Cutttanunty (KACH T citly states that partner states shall not HIpose new duties
ur levies or neresse existing levies an products traded within the comm unity

THAT e Sustamable Wiste Manugeuent (Extended Preducer Respo nsiidity)
Regulutons, 2024 fail 1o e inw dccount that Section 114 & 115 of (he East
Atrcan Communty Customs Maragerrent Act (EACCMA) provides that a1l impaort

duties wnd taxes must be legislated and unplemented by the revenue au thority

L THAT i Sustamable Weaste Martugement (Extended Producer Respaorasibilivy

Kegulativns, 2024 will eventually shutt the burden of these taxes fr-om the
producer to the consumer whao iy burdencd by the high cost of living and will lead
W Job losses. (Annexed and marked as NG-5 is a copy of a NewWsSpaper extract
published in the Daily Nation on 4th April 2024 highlighting the e ffect of
the said Regulations on the consumer,})

THAT lurther, this per item levy is a reincarnavon of the Proposed eco-levy thar
wats rejected in the 2024 Finance Bill which sought to levy w Kshis. 150 on plasuc

packaging. (Annexed and marked as NG-6 is an extract of the rejected

Finance Bill 2024

THAT | depose this Allicavic o support the posttion thac Regulations 3,4, 6, 75

LO, 11, 14, 18, 23, and itie Rirst schedule of the Sustainable Waste Managenent
Regulaiions, 2024 (Legal Notice No. 176 of 2024) are uncoasttutonad, iflegal.
aull and void (or viclating Articles 2(4), 10, 47, 110(3),4201 and 210 6f the
Consutuuon of Kenva.

THAT | depose (s Allidavit o support the posituon thar the unpasttion of (e
Kslts. LOU per itern cea-levy and the monthly payment o Producer !‘\’(::;p«msil)niat_\,f‘
Urgainzatons  (PROst under  the First Schedule of e satid  Regulations
constitutes an unlawlul tax mposition that is in violaton of Articles L1O(3) and
210 of the Constitution.

THAT | depose this Allidavit to Support tie positon that te 2 Respondent lacks
the consttutonal and statuwtory mandate, as provisioned under Section 22) ) of
EMCA, o wdmintster or collect any lscal levies or taxes, and that its enforcement

uf the Regulutions s ultra vires .



34,

THAT | depose this Allidavit to support the position that the Responderis violaied
the Petntioner s and stakceholders’ consttutional mehts o fair admoimisirauve
aenon under Article 47 of the Constituuon, lreedom of associabion un<ies Article
36 of the Constitution, access Lo miormation under Article 35 of the Corastitation,
and pubhc participation as provisioned under Article 10 of the Constit union and
Seclion 5 and 6 of the Statulory Instruments Act, and breached the legilimate

expeclation ol aflected stakeholders.

.THAT | depose this Alfidavil o support the Application and the Peliiom horoimn

CTHAT | solemnly aflirm that the facts deposed herein are true o ibe b st of my

lmowledge. information, and beliel, save for matters expressly stated 1o be

haserd on inlormauon, which sources have been disclosed.

SWORN ot NAIROBI by the said

SOLLO NZUKI ; =

=1 £ /
Tins 30 Ja\ of . \p VA 2025 s /7 2 ;

PBERFORE MIS IDEPONENT)

/.4.' \n,‘
£

Wl
IL)R()/\’I

COMMISSIRNES

DRAWN & FILER BY:-

Niller &

& Company Advocales,

Rth Floor, Flainingo Towers,
Mara Road. Upperhili,

P.O.

Bopx 45707 - 00100,

NAIROBI.

Emaal:-

TO BE SERVED UPON:

i.

The Honourable Attarney General,
The State Law Olhce. Sherna House.
Nairobi

Mimsiry of Environment and Forestry
NHIF Building

Ragali Road, Upperhill

P O. Box 30126-00100

Nairobi,
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Teleplione 020 2 l')'()\‘,u’()b',f"vi

3 1e Natona! Management Authority,
Soutl C, olf Mombuasi IRowd,
"839-00200

@ Tlhe Nangual Asscitbly
Nauvonad Assembly, Pariunent Buildings
PO Box 41842
Nairobi.
Phone- 1254—’202848000/+25’~‘{~'2(J‘_222 1291/+254-20284800
Email- i L e e

Alcohol Beverages Association of Kenyea,
PO Buc 59826-00100.
Nairobi.

W

©. Tiwe Kenya Association of Meunulaciurers,
15 Mwaaz Road, Westlands,
Nairobi.

7. Keayu Natwonat Clrarmlser of Cornrnerce wd ladustey
Telkann Plaza-Oranige House 2nid Floor, Ralph Bundlic Road,
Nairobi.

Phome. +234 203 427 Q0O
Email: oo oo

crenreennitrcr o loes

8. Caunct! ol Governors

Dot Curner, 2nd Floor, Upp PWC Chiromo Rowud,

QI Weayaks Way, Westands

Nairobi

Phone +254 (Q20) 240331374

Eraail: .. TR O O O AR S T N Crole g (!(_Jl_!»’_I)A‘.i'l YRR AL G
9 The Sernate

Clerk's Chaanbers, The Serade, Parliznnent Buichings
PO Box 41842-00100

Nairobi

Phone: +25¢ -202848000/ +254-20326 [ 304

Email: « 1oii e e Pl it e K

U Kenyva Private Scetor Alliance
7% Floor, Souwth Tower, Two Rivers, Lunarcu K, Nawrobr.

PO sux 3556 U0 Loy
Nuirobi

Phone: +25420273037 1 (2| 1;::L;:.:‘}'.2().‘5;[(.15-14&_1;u?’:}:‘_)ggs)s;“/g14 1]
Email. el psnal o
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Kenya Subsicdiary Legisiation. 2024

THE SUSTAINABLE WASTE MANAGEMENT ACT
{Cap. IR7C)

IN EXERCISE of the powers conferred by section 13, as read
with section 33 of the Snstainable Wasic Management Acl. the Cabinet
Seeretary for Environment. Climate Change and Torestry. makes the
following Regulations —

THE SUSTAINABLE WASTE MANAGEMENT (EXTENDED
PRODUCER RESPONSIBILITY) REGULATIONS. 2024

PART I —PRELIMINARY

. These Regulations may be cited as the Snstainable Waste
Management (Extended Producer Responsibility) Regulations. 2024,

2. Inthesc Regulations. unless the context otherwise requires —

“agent” means a registered entity contracted by a producer
responsibility  organization to deliver specific extended  producer
responsibility services on its behalf:

“hrand” means a registered a trade mark wnder which a product 1s
sold:

“hrand owaer”™ means the registered owner of the trademirk:

“circular  economy”  means  an environmental  management
approach that promotes mitiatives for designing aind redesigning waste
from products. extraction of maxmmnm valne from natural resonrees.
closing of material loops and creation of new value from materials that
would otherwise have been considered as wasle:

“collective extended producer responsibility compliance scheme™
means  a  sysiem  where producers  execute  extended  producer
responsibility abligations in a producer responsihility organisation:

“converter” mcans an cntily  that transforms  or combines
sceondary raw malerials 1o produce 2 new product:

“consumer” means the end user of a product:

“control audil”™ means a study commissioned by the Authorily to
evalnate performance of a extended prodncer responsihility scheme in
order to confirm compliance or management systems implementation
gaps:

“deposit refund scheme™ means a collection system that requires
a monciary deposit on a product at the pomt of sale where consumers
redeem the deposit when they return the product:

“environmenially friendly” means the practice of reducing
environmental degradation and pollution by making products that
comply with environmental sustainability principles including minimal
wasie  production.  reusability.  recyclability.  composability.
biodegradability and safe disposability:

“cnvironment sustainability™ means responsible nlerachion with
the environment 10 avoid pollution. deplelion or degradation ol namral
resources and allow long-term environmental quality:

Citanon.

Interprelation.
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“free rider” means —

(a4) an individual or entity that does not contribuie to w collective
scheme but benefits from ity existence and acuon and it
mcludes @ producer who fails (o manage own products «t thie
POst-consumer stuge:

(b}« producer who under declure their volumes. or fwil o
demanstrate fullilment of  individual extended  producer
tesponstbility obhgauons, producers m o povled sclicnie who
Ll o pay their subscriptons, subimig accuate uormaton or
{ullil trete wembership requiIremen(s:

“individual  extended producer responsibility  comphance
sefieme” means @ system where direct exeeution ol the extended
producer responsibility obligations (ulls on un entty that is a sole
praducer ol « product:

Ttandatory mitdives™  means producer responsibilicy
complinice schenies unplemented through Government tegulation;

Tpackaging” weans e materiad we which o product is wiupped or
coveted 1 ordet W protect iwor prevent it fron; being contammated
tacihiate handling transportation and dehivery wnd for purposes of
these Regulations, shall also be considered as a product;

“post-consumer” means a period after usage when a product or
puckaging is discarded by a consumer or becomes waste;

“product” means a good or packaging introduced in the market
by any entity or person through production, importation. {ranchising,
marketing, a distribution outiet and channels, for consumption by the
consumer:

“producee responsibility organisation”™ e & producers’
membership  orgamzation  set up o assume  egal obligation o
tuplement extended producer responsibility on behall of wts members
i x collective extended producer responsibility compliance schene:

“product Iife cyele™ meuans the process a product gaes through in
Wl s stuges rom raw niderl extruction, design, production.
aasportution,  disteibution, canstmpuon - ot Usc. repur  and
Nt nance recychug and end ol lite disposal; and

“take-back” means w mechanism through winch producers collect

thews products (ron consuniers,

3. The object and purpose of these Regulations shall be o —

Gebextend the wespousibility of 1 producer over o product aud us
packaging durmg the lite cycle of the product or its
pucKaging:

() provide « framework tor the establishment i operation of
mandatory extended producer vesponsibility schemes: und

(€} e operationalisation of the polluter pays principle,

Obgect wnd
Pt [l(,l‘\.'



Kenya Subsidiary Legislation, 2024 RIDEN

4. (1) These Regulations shall apply to— Appheation ol fhe
Regnlnnons

{a) producers:

() extended producer responsibility compliance  schemes:
and

() the products set out in the First Schedule.

{2) These Regulations shall apply fo producls that produce wasic
that negatively impact the environment. human and animal health. due
to the—

{a) challenge they pose on—
(1 recusc:
{i1) rceyclability: and
(i) recoverability: and

{(h) high management cost of the products at post-consumer
stage because of the—

{1) quantities mvolved:
{i1) hazardous nalure: and
(iin) visks involved.

PART II—EXTENDED PRODUCER RESPONSIBLILITY
OBLIGATIONS

3. (1) Pursnant to scction 13 of the Act, a producer shall — Extended
prodneer
responsihility
ohligainny

{n) cstablish a take back scheme which may include a deposit
refund system:

(b) sct up and rcgister an individual or a collective extended
producer responsthility compliance scheme:

{c) join a collective extended  producer responsihilily
compliance scheme:

(d) register with the Aunthority:

{e) provide the Anthority with reports ol the status of the
implementation of their extended producer responsibility
obligations to the Authority:

(f) design products and packaging materials thal minimize
wasle. facilitale reuse. recycling. recovery and nse ol
sccondary  raw  materials  where  possible  and - are
environmentally friendly at their end of life:

{g) take financial. organizational and physical responsibility Tor
the management, treatment and disposal of their post-
consumer producls and end of life treatment for the wasle

generated hy their products:

&
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(i provide consuwers wuly mforniaton and rase awarcness ol
anagement of post-consumer products thae they introduce
i the market:

() carry out product life cycle assessment in relation @ their

products for enhanciny cuviroumental sustunability; and

U)o put an place circulu ceonomy nitttves sad any other

tleasures o reduce mipact of then product ou health and
cnviromment,

0. (L) Luch mmporter of « finished product set out in the First
Scheduale shall pay to the Authority, at the poit of importation, the
catrespouding fee set out i the Fiest Schedule.

(21 Bach unporter shall, ror purposes ol mporting any of the
praducts set out i the First Schedule. apply o the Authority, ac the
patat of tmport, [or an extended producer responsibility certificate in
Form A as set out in the Second Schedule and pay the corresponding
product fee set out m the First Schedule.

(3) The application  under sub-regulation  (2)  shull  be
accompaned by the following —

(a) wdescription of the unporier;

(b) documentation showing the nature and quanuties of the
product: and

(€} prool of payment of the requisite fee.

(4} The Authority may. within lourteen duys of receipt of an
application under this regulation —

Gl approve the applicaton:

(1 request for further particulurs: or

(el reject the application,

(31 The Authority shall, wriling. notfy the applicant of it
deciston made under sub-regulation (4), witlun seven days of kg
the decision,

(0) Where the Authority dpproves the application under sqb-
regulation (4)(u), the Authority shall issue o the importer an Extended
Producer Responsibility Certificate n Form B ax et out in the Second
Scliedude

(7)) The  Extended  Producer  Certificate issued under  this
tegudatian shall form pact of the mundiory clearance and mspection
dacumentation tor an importer taportimg any of the items set out in the
First Schedule.

7. (1) A producer shall apply to the Authority (or registration s
a producer in Form C us set out in the Second Schedule and pay the fee
set out n the Third Schedule.

Lixtended
producey
respaustbifiey
fees,

Repistation af
producers
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(2) The application under  sub-regulation (1) shall  he
accompanied by the following documents —

(a) a capy of the Registration Certificate issued by the Registrar
ol Companics:

() a document indicating the goods. product and packaging
itrodueed into the country. and

{¢) proal ol payment ol the requisite fee

(3) The Authority shall. withi fouricen days ol receipt of an
application Tor yegistration under this regulation --

{a) approve the apphication:
{h request for Trther particulars: or
{c) rejeet the application.

{(4) The Authority shall. in writing. noufy the applicant of s
decision made under suh-regulation (3). within seven days of making
the decision.

(5) Where the Authority approves the application for registration
under sub-regulation (3)(a). the Authority shall issue to the producer a
Regisiranion Certificale in Form 1D set oul in the First Schedule.

(6) Where the Authority rejects the application for registration
under sub-regulation (3)(c). the applicant shall have a right to appeal to
in accordance with section.

8. (1) Every producer shall. upon registration.  Tulfil the
obligations set out in regulation 5 either individually or collectively
bv—

{m) setting up an individnal producer responsibility compliance
scheme: or

(h) joming a  collechive  extended producer  responsibihily
comphance scheme.

(2) A producer may transfer part of or ihe entire exiended
producer  responsibility  obligations. subject to a  membership
agreement, 10 a collective extended producer responsibilily compliance
scheme through a producer responsibility organisation. in which the
producer takes membership.

(3) Despile sub-regulation (1) the Jack ol an cstahlished extended
producer responsibility compliance scheme shall not exempl a producer
from the extended producer responsihihity obligations nnder regnlnlion

1 ) £ £

5

9. (1) The Authority shall register extended producer
responsibility schemes as—

(a) individual producer responsibility compliance schemes
where there is a single producer: or

RIVAY)

Extended
producer
1esponsibiliny
shhpalions.

Regisiration of
exlended prodocer
responsihity

schemes
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(b1 collectve producer responsibility complianee schermes where

there s more than one producer,

2) Lor the purposes of sub-regulation (1)b), the coflectve
schenes shall be establistied on the basis of similarity of products, their
uses i the natare of waste ansing therelron,

(3) The registered extended producer responsibility schemes shall
extablislh appropriate mechasms and structures for the manugenent of
cuch praduct under s respective categary .

L0 (1) Far the puarposes ot regulation 9. a producer shall apply
to the Authority tor registration of wn individual extended producer
responsibility compliance scheme m Form B as set out in the Second
Schedule and pay the fee set out in the Thicd Schedule.

() The application  under  sub-regulation (1) shall  be
accompanted by the following —

(@) adeclarauon that the applicunt is the producer of the product
i the country:

(b) a certilicate of conformity issued by the refevant authority in
respect of the products produced by the producer;

(e} w copy of registration certificate (rom the Registrar of
Compunies;

() copy ot the producer’s extended producer responstbility
plaa:

(@) coples ol agreenients entered nta with approved  wasie
service praviders: and

() proot al payment o the requisite fecs,

31 The Authority may, within fourteen days of receipt of an
wpplication for registration wuder this regulation —

() approve the upplication;

(bt request tor turther partculars; or

(¢} oegect the appheaton.

() The Authority shall, m writig, nouty the applicant ol its
decision made under sub-regulation (3), within seven days of making
the deciston.

(5) Where the Authority approves the application for registration
under sub-regulation (3)(a). the Authority shall issue o the producer i
Registrution Certificate in Form F as set out in the Second Schedule.

L () A collective  extended  producer  responsibility
organisaton  shall, before  implementing an extended  producer
responsibility ane behall o s niembers, apply o the Authonity for
registration m Form E as set out in the Second Schedule and pay the fee
setout in the Third Schedule.

Regisuation af
diveduad
eatended producer
tesponsibility
caaiplance

sclietties

Reguuements for
registraton al a
praducer
reapunsiblity
argazution
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The application  under  sub-regulation (1) shall  he

accompanied by the following—

()

(h)

{c)

{

{e)

(h)
(1
(n
(k)
)]
(m)
(n)
(o)
(p)

(q)
("

(s)

proof of registration by the Registrar of Companics under the
Companics Act:

a certified copy of the most recent register ol the members of

the extended producer responsibility organisation:

copies of the Extended Producer Responsibility Registralion
Cerlificates issued 1o cach member of the extended producer
responsibility organisation:

certified copy of agreements with the approved wasle service
providers.

a copy ol the extended producer responsihility Tee strnctine

agreed among the memhers ol the extended  prodncer

responsibility organisation:

a progress report on achicvement of set largels, m casc ol
rencwal of registration:

a copy of the annual Extended Producer Responsihility audit.

in case of renewal of registranon:

report conducted hy an independent auditor approved by the
Authorty. i case of renewal of registranon:

a list of the directors of the company issued by the Registrar
of Companics:

a copy of ihe PIN Cenificiie issned hy the Kenya Revenue
Authority:

a copy of a lease agreement or proof of ownership of the
facility of operation:

an cxtended producer responsibility plan  prepared in
accordance with these Regulations:

a budget or financial plan for the extended producer

responsibility scheme:

a copy of signed minutes of the mceling adopting  the
updated cxtended producer responsibility plan signed by
representatives ol products within the calegory:

an organogram for the producer responsibility organisation.
work plan and budget for the coming year:

cerlified copy of annual audited financial accounts.

copy of a dispulc resolution mechanism for the members
participating in the extended producer responsibilily scheme:

a copy of the Memorandum of Association ol the company
declaring that the sole business of the company is 10
undertake cxtended prodocer responsthility obligations on
behalf of the members. and

3059
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() proof ol payment of the refevant fees

(3} The Authority may. with fourteen duays ol receipt ot un
applicauon for registration ander this regulation —

Gaj approve the appheation:
(b} request for further particulars: or
(¢} reject the application.

(4) The Authority shall, in writing, notily the apphcant of its
deciston made under sub-regulation (3). within seven duys of muking
the decision.

(3) Where the Authority approves the application for registration
under sub-tegulation (3)a), the Authority shall ssue o te producer «
registration certificate in Form F as set out in the Second Schedule.

(6) The ceruficate of registration 1ssued under sub-regulation (3)
shall nidicate the extended produce: tespoustbility number.

(71 A producer shiadl not switch from one collective extended
praducer responstbility schienie w another unless at the beginning of
new contract year und alter giving w theee months' notice w0 the
collective extended producer responsibility scheme wad copying the
satue to the Authority .

responsibility compliance scheme shall be approved by the Auathority
for o maxnmane period of tour years. which shall be renewable. on
coudition that  the  producer  demonsteaes  proof of operational

120y The registaton of an mdividual extended producer

techucad, maunagenud wd fuanciad capaeity o meet their extended
producer responsibiity obligations and the nutional Gurgels.

(2) The registration of « producer responsibility organisation shall
be approved by the Authority tor a maxunum period of four years,
which shall be renewable, on condition that the producer responsibility
organtsation demonstrates techmeal, managerial, lmancial and stafling
and operational capucity o lulfil the requirements set out in the articles
of association and agreements set by the members and stakeholders in
the value chuin.

I3 (1) The Authority may revoke. suspend  or cuancel an
extended  producer responsibility Certificate ol Registrtion il the
individuad extended producer responsibility comphunce schene or the
producer responsibility organisation does not comply with statutory
requirements ot fails o meet the national target set out in the extended
producer responsibility wgreentent entered into by the parties in the

collecuve schenie

(21 An extended producer compliznee sehene whose Registration
Certficate has been revoked may apply w the Authority tor registration
upou copliaee witle tie conditions set out i the revoeution.

(1) A praducer or producer responsibility organisation shall,

upon registeation, apply to the Authovity o an annual operatimg licence
i Form G as set out i the Second Schedule and pay the fee set out in

Appravad ot
extended praduce:
tespanstbility
caniplnce
sclieaie by
Authorey

Revacuatian,
SUNPCS RN ot
Caneellation ot
Cectificate of
Repistration

At aperating
licence.
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the Third Schedule 1o undertake praducer responsibility ohligations for
producrs listed in the First Schednle.

{2) An application Jor an annual operating licence under sub-
regulation (1) shall be accompanied by the following documents —

(a)  acopy ol the progress report for the preceding year:
{b) acopy ol the list of Directors ol the Company issued by the
Registrar of Companics
(¢) a centificd copy of current register of producer responsibility
organisation members:
() cenified copy of agreements with the approved service
providers:
{¢) acopy ol the Extended Producer Responsibility Registration
Certificate:
(N awork plan and budget for the coming vear:
{g)  prool of payment ol the fees set onl i the Third Scheduole:
and
() aduly executed resolution of the company.
(3) The Authority shall, within fourteen days of receipt ol an
application for registration under this regulation —
(a) approve the application:
{h) request for Turther particulars: or
{¢) rejeet the apphication.
{4) The Authority shall. i writing. notily the applicant of its

decision made under sub-regulation {3). within seven days of making
the decision.

(5) Where the Auothority approves the application for an annual
operating licence under sub-regulation (3)(a). the Authority shall issue
an annval operating licence in Form H as sct out in the Sccond
Schedule to individval producers™ extended producer responsibility
compliance schemes and producer responsibility organisations that
fulfil their performance standards as set out in the work plan and are
assessed to be of good standing by the Authority.

15. (1) The Authonty may. after the issuance of an annual
operating licence —

{a) cancel or revoke such licence: o

{h) suspend snch licence Tor snch time as the Authority may

deem [it,

where the licensee contravencs the conditions ol the hcence.

{(2) Where the Authority cancels. revokes or suspends a licence m
accordance with this regulation. the Authority shall indicate. m writing.,
the reasons for such cancellation. revocation or suspension.

RIPIEYI

Revocalon.,
suspension o1
cancellanon of
licence
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fee structure agreed among members in accordunce with these
regulations.

(3) The collective extended producer responsibility compliance
schenie shall remit to the Authority five per centum of the membership
fee collected under these Regulations for monitoring inspection and
control audits, by the 10th February ol cuch year,

(4) The money remitted under sub regulation (3) shall form part
of the Restoration Fund established under section 25 ol the Act.

(5) A collective extended producer responsibility compliance
scheme that contravenes the provisions ot this regulation commits an
offence and shall on conviction be liable to the penalty provided under
section 32 of the Act

PART [II - GENERAL PROVISIONS

19, (1) BEvery extended producer responsibility  compliance
scheme shall keep and mamtain records ol products managed, eco-
design standards, contracts entered into with agents, licensed waste
service providers and recyclers, wnd level of pertormance as per the
work plun.

(2) Every extended producer responsibility compliance scheme
shall provide updated information on quantities of products they
mcaduce mto the natonal marker, recycluability  aad  reusability,
merpretaton of packaging lubels, market waceability mechanism and
any other prescribed information through reporting system established
by the Authority.

(3) Every extended producer responsibility schemes both
individual and collective shall submit up-to date annual report of the
preceding year to the Authority by the 3 [st January of each year.

(4) Every extended producer responsibility compliance schemes
shall provide annual  reports on volumes ol products  collected,
transpocted, reeyeled, reused, recovered and subjected o end-of lile

teatuient o the respective countics

(51 The Awthoriy shadl establish o reporting mechaunism for all
the wdividuad and collective extended producer responsibility schemes.

20, Any person or i entty aggrieved by any decision ol the
Authority under theye Regulutions oy pursuant to section 31 of the
Act, appeal o the Tribunul

20 by Anwmdividuad extended  producer responstbility
complimee scheme or o producer responsibility orgamzation that
willully fwls o undertake any obhyanon under these Regulations

cattuts an ofleuce .

(2 Upon couvictuon under sub-regulation (1), the court shadl
order the mdividual extended  producer cesponsibility  compliance
schiee or the producer responsibility organization ta beur the cost off
management of the swd obligation.

Records

Appeals

(ST IR
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(3) A person who introduces in the market a product on hehalf of
a producer who is not histed in the regisier published hy the Anthority
as per the Act. comnits an offence

(4 A producer or producer responsihility organization commits
an olfence when the producer or producer responsibility organization
gives nusieading or false information on quantitics held or managed
under the extended producer responsibilily scheme.

(5) A producer who is not 2 member of a related producer

responsibility  orgamization, a free rider and does not Talfil therr
individnal obligations commils an oifence

22, A person who commits an olfence under these Regulations
for which no penalty has been provided shall. on conviction, be hahle
to the penalty provided under section 32 of the Aclt.

23. Each producer m operation before the commencement of
these Regulations shall apply 1o the Anthority for registration within six
months afler the commencement of these Regulations and shall ensure
compliance with the provistons of these Regulations.

RISIANY
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FIRST SCHEDULE

LIST OF PRODUCTS AND PACKAGING SUBJECT TO EXTENDED PRODUCER

RESPONSIBILITY COMPLIANCE SCHEME
[re 40)(e), 6(1),(2),(7). 7(3), I4(1}]

NO. PRODUCT AMOUNT (KShs)
Per item

1. {Puckaging or non-hazardous products (plastics, aluminium, 150
composite, paper and 1s corrugates, glass, cardboard and
}L'Lll'lull).
i = : = - : =

2 Huzardous products™ packaging (Industriad chemicals, oil 150
und [ubroicants. phuacmaccuticals, agrochemicals, veterinary,
costeties,  pautts - and - solvents).  ueated  wood  and
wgricufwral filins.
|

3. (Elecuical and  Electrome  Equipment,  Mercary  Auto 150
Switches. thermostats, Battery and Accumulators.

4. JEud  of life motor  vehicles,  automobiles,  airerallts, 150
locomotives.

5. |Non puackaging items (Plastics. glass, paper, cardboard), 150

Furniture (except wooden, metallic), Rubber and Tyres,
textiles, leather, artificial hair, diapers and sanitary towels.

(&)1
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SECOND SCHEDULE
FORM A (r.hH12))
APPLICATION FOR EXTENDED PRODUCER RESPONSIBILITY IMPORT
CERTIFICATE
PART A: DETAILS OF APPLICANT
Al Name of applicant (Individual or FFirm).....ooco
A N A O A e A e e T e s :
GAXE S EINGIN O B N e e e e s e e Rt e O Tl A
Ad: Business Registration No. (where applicable) .................... Date «ooooooii s
ASBRos T PATd eSS e R T I e e L v adaisass
A Gl e D DI N B S e a st + Chmn G e e b wrms
Ay S ) O A BT s S e T i o A e e T e T s s s e et st
PSR BT Sl Gl v ek S L et S v B e LS S e T S R e OO B

PART B: DECLARATION BY APPLICANT

I hereby certify that the particulars given above arc correct and truc to the best of my
knowledge and belicl

Signature of applicant Full name in block letters Position

O A e e A R e e e e o e T e e o | DR Lo R o N
Firm Name and seal

PART C: REQUIREMENTS

Please submit the following attachments:
(a) Application Form;

(b) Certificate of Registration for the Company.

(¢) Documents indicating the type of products and packaging introduced to the Kenyan
Market

(h) The prescribed fee: Payable lo:

Account Name: NEMA Revenue Account
Account No. 1102298158
Bank: KCB. KICC Branch

b
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Dircctor-General

The Natwonal Environment Management Authority
Kupitt Road, South C

PO Box 67839 - 00100

NAIROBI KENYA

el 254-020-6090 [ 3/27/79 ar 6USYYY IFux 254-02-608997
[-trieals dgnenm@neia.ga ke
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FORM B (r.606);

32771

EXTENDED PRODUCER RESPONSIRILITY = IMPORT CERTIFICATLE
Certificate No.

s NS eIEENESISINE AR0L oo i i s e B bl e o Lo o S e
(Ixtended Producer Responsibility — Importer name) m Jullilment of the extended
prodocer responsibility import registrabion requirements ano comphiance with these
Regnlnions

D I B O e S C e L S h sttt B T S e

SIENAITCEL it soviecn ety v s Dl v e cen vawbics
Director General
National Environment Management Authority
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FORM C (r-7¢1))
APPLICATION FOR PRODUCER REGISTRATION

PART A: DETAILS OF APPLICANT
Al Nuate ol appheant (Individaad oc Fueog. oo kA L e AR A
A2 Neuttonaliny el s . T o o R ERE R ey P L
A LN N g e R st S e A L NS PR S P i e ; et .
A Business Registraton Naw (where applicablef .o, DR
AN Postad Addiess ... Rttt Roa s s S DA e eI o (o s e o o e
PN 5] 10 UG ol R e e e e S e e e e S LA ST S it
AT Physical lgeu gt e st S n S R i So s e e SRt e el R et
AS Bl S s R e e i n ST s e e e R G s R

AY ConHeE PerS Oy Hors o Sl i Sl s e o DeSiEation. ot i s diivns s

AL0: Indicate the category(s) of producer you belong (tick appropriately)
i Maunulucturer
u.  Importer

i, Refiller

i Repuckuger
v Rebrander
vi Brand owrier

v Converter
il SRR LR B L e n e (pletserspecily)

AL Lastof Products and packagiop (attach another page il necessury)

PART B: DECLARATION BY APPLICANT
I hereby certly that the particulars given above are correct and true ta the best af my
knowledge and behef

Signature ol appheant Full naume in block letters Position
Qu-behulfiobrn st lrs s 0GR Taet, Bte e e S
Firue Nawe and seal

PART C: REQUIREMENTS

Please submit the following attachments:
(a/) Application Form:
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(b) Certificate of Registration for the Company.

(¢) Documents indicating the type of products and packaging introduced to the Kenyan
Market

(h) The prescribed fee: Payable 10:

Account Name: NEMA Revenue Account
Account No. 1102298158
Bank: KCB. KICC Branch

Director-General,

National Environment Management Authority (NEMA)
Kapiti Road. Sonth C.

P.O. Box 67839 - 00100

NAIROBI. KENYA

Tel. 254-020-600013/27/79 or 6NRO00 Tax 254-02-6NR007
E-mail: dgnema@swiltkenya com

61
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FORM D (r.713)}

CERTIFICATE OF REGISTRATION

Certilicate No. ...

This certificate  has  been 18sued 10 ..ol i
(Producer nume) wr fullilnent of the cextended producer responsibility registration

requirements in compliance with these Regulations.

Dt O IS STl et e e S S A R T ]

o

STEUALULE & sovadiisn bl lnvaatite s oot s e

Dircctor General

Nutonad Envicomnent Managenment Authority
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FORM E (e JOC1(1711)
APPLICATION FOR PRODUCER RESPONSIBILITY REGISTRATION
PART A: DETAILS OF APPLICANT
Al Name of applicant (Individual or Firm)...ooooo e

AN IO A R e e e e S e ot i T R e L e el e
A R N N e e G e L s umm s s .

A6 Telephone Noo L

A BRI L eTERTiTo)) Benie e senn G Mt Rt R SRR Sy S e T ST e e AR S

ARrEmatlis i iada o e TN R A

ADEontneliRersont 2 i e e e Designatnion. . o
D e e e e i A Mol eaN OIS It Tl Sl Vv

A 1Dz Indicate the category(s) of producer you belong (tick approprialely)
ix.  Manulactures
X Importer
Xi Refiller
Xii.  Repackager
xiil.  Rchrander
xiv.  Brand owner
xv.  Converter
xvilOtherssdodoatannagisy - os 7o R A (please specify)

All: List of Products and packaging (attach another page if nccessary)

PART B: DECLARATION BY APPLICANT

I'hereby certify that the particulars given above are correct and true 1o the hest of my
knowledge and belicl

Signature of applicant Full name in block leners Position
Ontbehallelc 2 et E e b o e s e B o oTe e e SR :
Firm Name and seal

PART C: REQUIREMENTS

Please submit the Tollowmg atiachmenis:
{a) Apphcation Form:

(b) Certificate ol Registration for the Company.

63
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(¢) Documents imdicating the type ol products and packugimg itroduced o the Kenyan
Market

(L) The prescribed fee: Puyubic -

Account Name: NEMA Revenue Account
Account Nu. 110229838
Bunk: KCB. KICC Branch

Director-General

Nutonal Environmieat Management Authority
Kaptu Rowud, South C

P.O. Box 67839 - 00100

NAIROBI. KENYA

Tel. 254-020-609U13/27/79 or 608999 [Fax 254-02-608997
E-mal: dgnema@swiftkenya.com
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FORM F (r. J0(5). 01115}
FICPiT Ay

EXTENDED PRODUCER RESPONSIBILITY

CERTIFICATE OF REGISTRATION

responsibility registration reguirements m compliance with these Regnlanons
120 CIO S R T s N SRt e e
ExpiyslDine s Ll sniil il SRS e e SRR S
SighaItievs it ol Aol henie b U G AR

Director General
Nanonal Environment Management Authority
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FORM G (r.d<4{1)

APPLICATION FOR ANNUAL LICENCE TO OPERATE INDIVIDUAL
COLLECTIVE PRODUCERS EXTENDED PRODUCER RESPONSIBILITY

SCHEME
L. Fhereby apply for « licence 10 undertake extended producer responsibility objectives
e et B N s (Category name) of which particulars are as given
below:
Full Name of Applicant or ConICU PersOn.......oooin i

Nume of company on behall” of which the application is being made (il applicable)

Producer responsibility registration number/Producer Responsibility Organization

registration number (in:case OCreNeWl)o i it ioe e irans e
Registered address of ApplicantV/Company ..o
(Address aied pasteade)
Phiysicub Locality SEoeauon, Bullding J o a i e e S i R
Cutinty<. e SR e R L T o S T T R s e Lt s
L-nial Addiess steas o O S IRICAR R INEN D Erlr e e Lol B e s ey
Canipany - FRegIsEnTENImber 2 4 s e R e o L e e ({f
applicable)
24 Describe curculur ¢conomy nitiative [or your product(s) [reuse. recyclubility,
recoverabiliy, crnergy cthiciency (attach additional pages us
MCCC SNy s R e s e s e e e S O R 2N,

I~

> What 1y the estimuted annual volume/quantity of product(s) introduced it the
market?

2.6 Stte the estimuated annual amount ot your product/product components b post-
consumer stage.

2.7 Stute mechunisms put in pluce for identification and racking of your product(s)?
3 Attuch the following documents together with the application form

(a) Prool ol registration as a compuany limited by guarantee as provided by the
Companics Act Kenya;

(b1 Copy ol list ol directors (CR12) issued by the Registrar of Companies;

(¢} Kenya Revenae Authority (KRA) Pin Certificate;

(dh A copy at fease agreement/ prool ol ownership of the tacility ol operation;
) The Extended Producer Responsibility Pla;

() Budgeutinancrd plan of the proposced schicnie,



(&

(h)
(1
n
(k)

Kenva Subsidiary Legislation, 2024 377

Signed minutes of the mecting adopting the extended producer responsibiliny
plan signed by representatives ol products within the category (for collective
schemes)

List of members of the producer responsihility organisation per prodncel
Proposed organogram for the producer responsibilily orgamsation
Provide a dispuie resolution mechanism for the actors in the scheme

Copy of the Memorandum of Association of the company declaring that the
sole husiness of the company is to undertake extended producer responsibility
obligations on the specific products.

prool of payment of the relevant fees to the Authority.

67
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FORM H (r A3/}
ANNUAL LICENCE TO OPERATLE AN EXTENDED PRODUCER
RESPONSIBILITY SCHEME
Livgnsenimbers Yol i e b ) o e e S R e A O i A o S
Applicatign:Retennee st ns ol i m S IGasli it T o e e I e 0
NGl ia, B R PR R R P R e e e MR
Postal A e e e S rl e o o e = s e S I e

You are hereby hicensed o undertake Extended Producer Responsibility Obligations for
..... e s e s s e b RS R S e A VB RIS B QYY)
This License is valid trom...o.o... ... (datciofiissue)ito L i i (date of expiry)
This Ticense s subject o the (otlowing conditions (see over leal).

Dt isgtied e e G e e T e e e S S L S R S e e B A et
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PART V—MISCELLANEOUS FEES ANT)
LEVIEES

The Miscellancous  [ees and  Levies Act (s

amended mn section 7

il by« h.kim*' tite words “twao e five dppeating o
subsection (21 and subsittiuting thercton the word
“three™

{tr} by dele ting subsection (71 and subs sy thereios
e oo AL ey sub-sectiag -

(7} Ten percent of onies i e Fond under

subsecuon (64 shall be used (o the Pavient of
Keuva's contributions o the African Ugion and
gy other  inernatonal  oremusaton 1o wiich
Kenya has 2 financial obligaruon. winle Lwvenny
percent will be used far revenue Catarermend
it ves or progrannmes

The Miscelluncous  [ees and L evies  Act s
smended b wiserting  the tallowing  new  seciion
winnediate!ly after section 74

bediloey 7B, (1) There shali be pitd o levy o be
known as the eca levy on ihie voods
specified  in the  Fourth Schedule
manufrcired o Kenya or imported  ato
Kenya,

(2) The eco levy shall he patict o the
Commussioner at the race speeified i e
Fourth Schiedule —

(a) in the case of focally wanutactared
goads. by the wanufacturer at the
time the goods are removed from
tie excise stock raont: and

i the case of imporied goads, hy

e unporter w ie e of ente riy
the goads o the cou iy
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(3 The purpose of the levy shall be to
cnsuic that the manufacturers and importers
of the rpoods specthied m the Fourth
Schednle pay for the negabive environmental
Hnpacts vl the goods.
4y The Capmet Sceretary may make
Kegulanions for the belter implementation of
the provisions of this sechion.
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(31 Where a licence is revoked. suspended or cancelled under this
regafution. the holder of the hicence shall not proceed with the extended
producer resposibility scheme and each individual member of the
producer responstbility  organisation  shall  be responsible  for the
uruigeent of their product

1 Where the Authority revokes the Licence ol thie producer

responsibility organisution —

G ai mdvidual member of the orgaiusation may proceed 0
Join another producer responsibility organisation: and

(h} the members of the organisation shall nominate an intering
commitice  to manage  the  producer responsibility
organisation for a period not exceeding six months within
which  the producer respousibility organisation  shall
reorganise itself,

(5} For parposes of this regulation, the Authority may prohibit
the producer ftom plucing the alfected product and puckaging m the
market.

Lo, (1) Every mdividual and  collective  extended producet
respoustbility complizaice scheme shall, prior w registration develop
and subnnt w (our-year extended producer responsibility plun to the
Authority wdicatung the following —

(aj the busclue for the products and packaging handied;

(F pln tor sule handhng, processing and  disposal of e
handred per centwmn equivalent volume of products declared
by the producer:

(©) plan o meet natonal tirgets toe reuse. reeycling o recovery
aperations wnd eod of bic nanagement.

Wi plae foc conutuous additonality e naterial recovery und
reeyeling including cireularity.

(©) weollection, logistics, reeycling und composting system wnd
end of life disposul mechanism;

() modulution of extended producer responsibility membership
fees and parameters based on environmental sustiinability
criteriag

(&) 2 program on public wwareness and consumer education and
mlormation on waste segregation and  proper handling of
post-consumer producty;

(h} a veriliable paid-up imembership list;

(1) alistof service providers and uactors in the schemes:

Q) weco-design standiod operating procedure for the products
handled by the schenne;

(k) wechamsae of conteolling bunned or dangerous substances

w pradacts handled by the schemne;

Lixtended
producer
respoastbilicy
plaat
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(1) an annual reporting mechanism:

(m) a plan or projection on training and capacity building of
members and actors in the scheme:

(n) a schednle on monitoring ol members. product traceabilily
system. inspections and compliance with these Regulations:

{0) a model of financing the scheme integrating financial flows
to the entire value chain actors: and

(p) any other actions nccessary for exccution of responsibility
requested by the Authority.

(2) Every producer responsibility organisation shall submit an
annual work plan and progress report 10 the Authority.

17 A prodocer responsihility organisation shall — Prodneer
responsibilin

OIEAMSATINDY

oblizinmans
{a) at an agreed upon fee. be responsible Tor exeenting exiended
producer responsibility obligations on behalf of its members.

{h) undertake markel development for the sceondary raw
materials markel ol the products under their scope:

(¢) cstablish rescarch and development programs with regisiered
research institntions on emerging technologies 1o improve
material recovery. removal ol pollutants and  clfechive
systems for handling post-consumer produocts: and

() execute any other obhgations sct by the Authority for
purposes of ensuring compliance with these Regulations.,

18, (1) Tach member of a collective extended  producer  Chargmg and
responsibility  compliance scheme  shall pay  extended  producer '““”“'l““_"” “"
T e PO . 5 : PR T Yo exiended producer
leslunllslhllfr)r IL9>_ calculated using the same parameters for all the sexponsibiliy
producers in a given scheme. varymg from one producer 10 another.  jeec.
taking into acconnt the—

(a) quantity of products introduced to the market:

{b) ecxistence of mechanism for scgregation of products al
source:

(¢) reeyclability and recoverability of the products.

(d) existence of markels for use ol producer’s secondary raw
maicrial:

{¢) abscnce or presence of hazardous or none hazardous hut

disruptive additives:

(N products with or without defied environmental Jool prinls:
and

{g) Tullilmeni of extended producer responstbility obligations.

(2) The collective extended producer responsibilily compliance
scheme ¢hall submit 1o the Authority extended producer responsibility
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fee suacture agreed canong  mewbers accordance with tliese

reeulations

(3) The collective extended producet tesponsibility compliwnce
scheae shall cennt o the Authortty (ive per centun of the menmbership
fee collected undesr these Regulauons for monitoring inspecuon und
control audits, by the 10th Februury of euch yeur.,

(4} The money remitted under sub regulation (3) shall form part
of the Restoration Fuad established under section 25 ol the Act.

(5) A collective extended producer responsibility compliance
scheme that contruvenes the provisions ot this regulation commits an
offence and shall on conviction be liable o the penalty provided under
section 32 of the Act.

PART [Il - GENERAL PROVISIONS

19. (1) Every extended  producer respoasibility  compliance
scheme shall keep and maintun records of products mianaged, eco-
destge stndards, contracts entered o with agents, hiceused waste
secvice providers and recyclers, and fevel of performance us pec the

wark plun.

(2} Bvery extended producer respousibility compliuice schene
stdl pravade updated  mtormation o quantities of products they
mtrodace o e natonal  market, reeyclubility wand  reusability,
tterpretation ol puckagmg labels, muarket traceability echansnt and
any ather presertbed wlormation through reporting system established

by the Authoruy

(3} Every extended  producer responsibility  scheues  both
wdividual and collecuve shall submnt up-to date annual report ol the
preceding year to the Authority by the 3 (st January of cuch year.

) Lvery extended producer responsibility compliance schemes
shall provide wnoual reports on volumes of products  collected,
tanspocted, reeyeled, reused., recovered and subjected to end-of life
treatinent o the respective counties.

(5) The Authority shall establish « reporting mechanism for all
the individual and collective extended producer responsibility schemes.

20. Any person or un enlity aggrieved by any decision of the
Authorty under these Regulwions may pursuant w secton 31 ol the
Act, appeul to the Tribunal.

20001 An dividual  extended producer  responsibility
complance schieme ar a producer responsibility  organization  that
willully Gals w0 undertake any abligation under these Regalations

conenls an ollence.

(2} Upot convicton under sub-regulition (1), the court shadl
order the individual extended  producer cesponsibility  cowplimee
schieme or the producer tesponsibility organization 0 bear the cost ol

wnagement of the said obligation

Records

Appeals

Otleuces.
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(3) A person who introduccs in the market a praduct on hehall nf
a producer who is not listed in the yegister published by the Anthorily
as per the Act. commils an offence.

{4) A producer or 